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witliout a warranfc any person who lias been concerned in a 
coo'niza’ble offence or against wlvom a reasonable complaint 
ta s  been made or credible information received or a reasonable 
suspicion exists o f his haTing been so concerned. Tlie ob ject of 
the Oode is to give tlie widest powers to the police in cognizable 
cases and the only limitation is the necessary requirement of 
reasonability and credibility to prevent the misuse o f the powers. 
The legislature could have confined the power to ofHcers in 
charge o f a police station as is done in section 55 where matters 
are dealt with wliicia are'not offences bat has not thought fit to 
do so. The suggestion that a police officer who suspects a man 
of having conim.itted a cognizable offence may arrest but that 
he may not arrest when a warrant has been issned^ has nothing 
in the language of the section to support it and would enable a 
man wanted by the police on a charge of murder, for instance, to 
defy every police officer except the one who held the warrant. 
I n  th e  matter of Gharu Ch. Majumdar{l) is a case where the 
accused was wanted by the police in Bombay and he was arrested 
in Bengal at their request^ and there is no evidence that a 
w ari'ant had been issued. T iiere iŝ  in my opinion, nothing in 
the learned Judge’s observations which support the argument 
addressed to us. I  agree with the order o f m y learned brather.

JH.E,.

APPELLATE CKIMINAL— FULL BENCH.

Before Sir John Wallis, Kt., Chief Justice, Mr. Justice Oldfield, 
and Mr. Justice Kumarasioami Sastriyar,

2916 re KOLANDAIVELU awd another (A ccused N os. 1 and 3).*
October, 31,

NoTember, 9 C M s t im  Marriage Act (IV  o f 1872), 502, Q8— Hindit perform ing marriage in
and 1917, Hindu mode hsiween persona one of icTiom is 0 GlirisUmi, whether quiltv

Apx-il,
16 m d  17.
-----------------  A  Hindu by religiou performing a marriage according' to tbe Hindu modG

between twti persons one of -vvliom is a Ohriatian, oonjmits an offence under section 
68 of the Obristian Marriage Act (X V  of 1872).

(1) (1916) 20 O .W .¥ ., 1S33.
* Criminal Bevision Case Uo. 5M of 1910,



Madras High Oourt, Appellate Side, Proceedings^ 21si March 1871 (1871) 6 In  re 
M.H.O.R., Appz, xs and Queen-Em^ress v. Johan (189-1) T7 Mad., 391, Eo^a.kdai-TEIiXJ,
approved.

Meaning of “  solemnize ” in section 4, esplained.

T aken up case N o. 21 of 1916 from  the file o f T. S. THiAaARUA 
A yyae  ̂ the acting Sessions J'lidg'e of North A rcot, in Sessions 
Case N o. 59 o f 1916.

The accused was not represented,
M. D. Demdoss for the complainant.
E. B. Osborne, the Acting Public Prosecutor, for the Crown.
This case came on for hearing in the first instance before 

Sadasiva A yyae and N apibe, JJ., who made the follow ing 
Oedbrs op E efesenoe to F ull B ench.

NapieRj J .— The records o f this case haye been called for b y  uapieb J. 
the H igh  Court on ifca own motion owing to a doabt whether the 
case relied on by the Sessions Judge to convict the accused is 
good law. The facts are that a Hindu by religion, a purohit 
among the Valluvas (H indu Pariahs)j perform ed a m arriage in 
the H indu mode between a H indu Vtilluva and a Christian girl, 
aged 11, belonging to the same community. The priest has been 
convicted under section 68 of the Christian Marriage A ct X Y  of 
1872, and the father o f the girl has also been convicted under 
the above section 68 read with section 114 o f the Indian Penal 
Code, and the Sessions Judge has very properly follow ed the 
decision of this Court in Queen-Empress v. Yohan{l) which 
follow s another decision in Madras Sigh Court, Appellate Bide 
Proceedings, 2lst March 2871(2). In  m y opinion, these deci
sions are wrong and should be reconsidered.

The Christian Marriage A ct is a Code repealing and em bodying 
the provisions o f several prior A cts which were taken from  the 
numerous English. Marriage A cts. The preamble states ;

“  Whereas it is expedient to consolidate and amend the law 
relating to the solemnization in India of the marriages of pereons 
professing the Christian religion, . .

Section 4 provides that 
“ every mari'iage between persons, one or both of whom is or are 

a Christian or Christians, shall be solemnized in accorda^ice with the 
provisions of the nest following section; and any such marriage 
solemnized otherwise than in accordance with snoh pro'vieions shall 
Ibe void.”
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(1) (1894) 17 Mad., m .  (2) (1871) 6 M.E.O.ll., App. xx.
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Section 5 provides that 
“  marriages may be eolemnized ia India "by any of the five 

different persons, (1) persona wlioliaye received ordination, ( 2) 
ciei'gymen of the Church of Scotland, (3) Ministers of religion 
licensed under the Act, (4) Marriage Registrars appointed under the 
Act, and (5) persons licensed under this Act to' grant certificates 
of marriage between Native Christians

and in addition it provides that marriages may be  solemnized 
in. the presence of a Marriage Registrar appointed ’under this A ct. 
The offence charged here is that the accused “  solemnized a 
marriage in the absence of the M arriage R egistrar. N ow  it is 
noli suggested that the Marriage Registrar is authorized to attend 
Hindu. marriageS; and it is to be noted that no person can be 
appointed a'^Marriage Eegistrar other than a Christian (vide see” 
tion 7). If, therefore^ a Hindu does marry a Christian girl 
according to the customs of his caste, both he and the officiating 
priest render themselves liable to imprisonment or transportation 
for ten yeai’S. It seems to me that this cannot be the intention 
o f the Act. The object of section. 68 -with its highly penal conse- 
qnences is to punish persons for the serious oSence of purporting 
to solemnize a marriage between, two persons who honestly b e 
lieved that they were being married, the consequences of such a 
void marriage being intensely serious. The English A cts never 
contemplated marriages in  form  other than those snitable for 
Christians and, in m y opinion^ the Indian A ct intended, to go no 
further. The use of the Avord “  solemnized iâ  in m y view, indi- 
catiye. It is true that the marriage provided for under the A ct, 
need not in all cases be of a religious character j ust as in England 
persons can go through a civil ceremony before a R eg istra r ; 
but the word “  solemnized ”  is never used in this country with 
reference to a Hindu marriage ceremony. SeofcionlO provides 
that

“  every marriage under this Act shall be solemnized between 
the hours of 6 in the morning and 7 in the evening.”

Section 42 provides that, where the marriage is solemnizied in 
the presence^ o f a liegisfcrar^ one o f the parties must make oath 
that there is not any impediment of kindred or affinity or lawful 
hindrance to the said marriage. Section 51 provides that in some 
part of the ceremony each o f bhe parties shall make a declaration 
o f absence o f le-wful impediment and shall say to the other
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“  I  call upon these'persons here present to-witness that I, A.B., 
do take O.D,, to be my lawful -wedded huaba-ud (or ■wife),”

Such sections are, on  the face of them^ inapplicable to H indu 
marriages, and the forms in the schedule are all such as are 
applicable to Christian marriages. It seema to me that the whole 
A ct has reference to nothing but marriages which purport to be 
solemnized in accordance -with usage among Christians, and we 
would read section 4 as meaning

“ every marriage purporting to be a Christian marriage shall 
be solemnized, etc.”

I f  this section is not to be so read, it would follow that the 
legislature in 1872 has declared void all marriages according to 
caste custom between a Hindu and a Christian, with the neces
sary result that the children are illegitim ate and cannot acquire 
rights of property. I very muoh doubt whether the legislature 
intended to interfere in this manner with Hindus among whom 
marriages are regulated by caste custom. There are, as already 
stated Madras Sigh GouH, Appellate Side Proceedings, 21st Mao’ch 
1671(1) and Queen-Empress v. Yohan{2) and in addition, there 
is a later case Qi.ieen-Umpress v. Paul{3). The decision in 
Madras 3igh Gowtf Appellate Side ProceedingSy 21si5 March 
1871(1) was on the language of section 56 of the A ct V  o f 1865 
and the Court decided the point on the strict language o f the Act. 
The case was, however, not argued on either side. Queen~D7npress 
V .  Yohan{2i) purported to follow  the decision in Madras Sigh 
Courtj Appellate Side Proceedi)ig&=̂ } 21 si March 1871(1). In  
Queen-^mpress v. Paui{S) the only point taken was that the 
w ord solem nized ”  c@uld only have reference to a religious cere- 
mony, and the Court, having pointed out that the civil marriage 
is also solemnized under the Aetj, thought that this point settled 
the matter. In  my opinion, the question raised is o f serious im
portance in view of the large number o f Ohristians among the 
lower castes, and i therefore, think it right to refer to a Full 
B ench the question

“  Whether a Hindu by religion performing a marriage 
according to the Hindu> mode between two persons either of whom 
is a Christian coniTniis an ofenoe midsr section 68 of the Ghrisiian 
Marriage Act, XV of 1872 j)

Tn r e  
KoIiAwdaI" 

t e l u .

N a p i e k , J b

(1) (1871) 6 Apps. xs. (2) (1894.) I.L.E., 17 Mad., 391
(3) (1897) LL.B., 20 Mad., 13.



In r e  Sadasiva A'SYAB̂  J.— I confess that I  was at first not inclined
to reopen the question which my learned brother’s order, just 

S ^  vA pronounced, refers to a Full Bench as that question had been 
AyYiE, J; considerecL in three cases Madras Migli Gouft, Afpellcite Side 

P roceed in gs, 21 d March 1871(1), Queen-Emp'ess v. 7ohan{2) 
and Queen-3mpress Y . Faul(B) at sufficient intervals o f time, and 
m ight, in a manuerj be deemed to have been settled. But I  have 
been much impressed by the arguments and considerations put 
forth from  the Bench by my learned brother in the course o f the 
hearing of these cases and as set out in his above order and I 
cannot say that the judgm ents in those cases deal ao fu lly  and 
exbaustively with all the aspects of the question as to preclude 
its aubhoritative reconsideration by a Fall Bench.

For instance, as regards the meaning o f the word solem
n ize ’  ̂ in section 08, the decision in Queen-3'mpress y. P a u l(d )  

says that it only means conduct, celebrate or perform and one 
of the reasons given is that in a marriage solemnized ”  before a 
Marriage Registrar, no ceremonies are necessary/^ ■ But a 
Marriage Segistrar cannot be the professor o f  any other religion 
than the Christian religion (see section 7 of the Christian 
Marriage Act) and two ceremonies or cerem onial declarations 
have to be made before him by each of the parties to the 
marriage under section 51 of the Act. Those declarations are ;

“  I  do solemnly declare that I know not of any lawful impedi
ment why I, A.B-, may not be joined in matrimony to O.D.”

" I  call upon these persons here present to witness that 1, A.B., 
do take thee, 0 ,D., to be my lawful wedded wife (or husband),”

I  do not Bee why these four indispeusablfe solemn declarations 
(two by each party) required to bo made only before a profess
ing Christian recognized as such by the Government and 
authorized to record those solemn declarations should not be 
called necessary ceremonies required to validate the marriage.
I  am inclined to think that “  solemnization in section 68 
indicates the performance of marriages ‘'^according to rules, rites, 
ceremonies and customs of a Christian church or after comply
ing with thp ceremony of the four solemn, declarations prescribed 
for celebrating marriages before the Christian Marriage Eegistrar,
I  think the making of those declarations before the Christian
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(S) (1987) LL.S., 30 Mad., 13.



VOL. XL] MADRAS SERIES 1035

Marriage Registrar means tlie observance o f certain particular 
forms and ceremonies ”  o f solemnization and tin at that is one o f 
the several definite modes of tlie “  solemnization o f marriages 
contemplated b y  tlie Act, In  H alsbnry’ s . Laws of England, 
volume 16, ‘section 581 (page 302), tlie declarations above- 
mentioned are described in the m argin as com ing within “  Forms 
and ceremonies/^ I f  the w ord solemnize as nsed in tbe A ct 
merely means ^^celebration (inclnding celebration with Hindu or 
Mussalman rites), the A ct cannot be said not to violate the 
principle o f religious neutrality follow ed almost without exception 
by the Indian legislature^ a violation which, visits followers of 
religions other than the Christian with very severe criminal 
penalties for doing acts not prohibited by  those other faiths. A  
construction which credits the legislature with such violation 
should, i f  possible, be avoided. A  Sunni Mussalman male and a 
male o f one o f several o f tlie Shiah sects can validly marry 
according to his law in the permanent form and with M uham 
madan rites a Kitabia ”  (that is a Jew or a Christian or the 
follow er o f any other religion revealed in a K itab or sacred book 
provided she is not a fire-worsbipper or idolatress). A ccord ing 
to  some other Shiah sects he can validly marry her in mute form  
(see Ameer A li, volume IIj page 320). I f  section 68 of the 
Christian M arriage A ct be interpreted as widely as has been done 
in Queen-Empress v. Yuhan{[) and Qimn-'impress v . Patil{2) a 
K hazi who performs a marriage between a Mussalman male and 
a Christian female according to  Mussalman rites is liable to the 
punishment of transportation for  ten years. W hereas a Christian 
minister or M arriage Registrar who performs a marriage with 
Cbristian rites or the declaration ceremonies mentioned in sec
tion 51 between a Mussalman male and a Christian fem ale is not 
subjected to any such penalty and performs a perfectly lawful 
and valid act. It may be said tbat when section 4 declares that 
a marriage solemnized otherwise than in accordance with 
section 5 between two persons tbongh one o f  them alone is a 
Obristian is void , the legislature does interfere with the Mussal
man religion  and the additional Imposition o f  crimiual penalties 
o f a sever© nature on such solemnization by the later section. 68 

does notj in principle, carry the interference further. But i f  the

In re 
K o iiA N D A I-  

VELtr,

S adj\b : v a

Axyae,

(1) (1894) I.L .E .;i7 Mad., 391. (2) (1897) 20M&d,,13.



In re meaning o f the word solemnize ”  ■ is confined to (1) ihe 
celebration witli tlie marriage rites and ceremonies o f a Christian1 li< Aju .

-----  ohni’cli and (2) the ceremonies o f declaration prescribed to be
followed before tlie Christian M arriage Registrar appointed by 
the A ct, neither of the sections interferes with the tenets and 
maxriage niles of other religions than the Christian, The Full 
Bench decision in Qiieen-'Empress v, 'Fischer[1) does not deal 
d irectlj v?ith the interpretation o f the word “  solem nize.’^

However^ as I  said in the beginning, I have had some 
hesitation in the matter (especially as the first Christian 
M arriage A ct of 1852 was based on the provisions o f  English 
Btatates, 14 & 15 V iet., cap, 10 and other Statutes which d id  not 
probably care for  the principle o f religious neutrality and 
treated religions other than the Christian with somewhat scant 
consideration). W hile therefore I do not think it necessary to 
express a final opinion on the matter, I do not think it undesira
ble to have the matter reconsidered by a Full Bench. I  accord
ingly join in the reference proposed by my learned brother.
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On this Eeference—'
U. B, OsbovnBy the Acting Puhlio Prosecutor  ̂ for  the Crow n, 

relied on Queen-Empress v. Yohan{2) and Queen-Empress v. 
FauI(S).

M. JD. Devadoss for the complainant was not heard.
T. R. Bamachandra Ayyar (amicus curise) for the acoused.—  

Act X V  of 1S72 applies only to marriages solemnized in the 
Christian foi-m and has no application to a marriage in the Hindu 
form even where one o f the paxties is a Christian. The marriages 
that are dealt with in Acfc X V  of 1872 are only Christian 
marriages as the short title o f the A ct itself indicates. The 
preamble also shows that it was an A ct to consolidate and amend- 
the law relating to the solemnization in India of the marriages 
of Christians. The' previous A ct which was repealed by  A c t  
X Y  o f 1872 is A ct V  of 1865 whose title was tho Indian 
Marriage Act. Hence in section 4, the word marriage ”  must 
be taken as-denoting only a‘Christian marriage. W batever may 
be the view with reference to marriages o f persons who are not

(i) (1891) I.L.R., 14 Mad., 342. ;(g) (1894) I.L.E,, 17 Mad., S91,
(3) (1807) I.L.E., 20 Mad., 13.



Native Obristians, fclie A ct seems to take particular care when in  ra 

dealing witK the marriages- o f Native Christians in describing 
the marriages as marriages between Native Christians; section 
6; clause (5) and secbions 9 /3 7^ /59  and 60. Hence it seems to 
be clear that the marriages contemplated in the A ct are confined 
to a Christian form  o f marriage and in the case o f Native 
Christian, it must be between Native Christians. The expression 

solemnize ■”  is only applicable to marriages recognized by  
Christians, It  was not the intention o f the Legislature, nor 
does the language of the A ct  warrant the inference, -that a 
marriage celebrated in the Hindu or Muhammadan form should 
be within the pale o f th.e Act.

The Court delivered the follow ing
O p in io n .— W e are of opinion that the decisions in Madras W allis^a.j„ 

High Court, Appellate Side Proceedings, 2ist March 1871(1) 
and Queen-Bmpress v, Yohan{2), which were accepted in Queen- 
Empress v. Paul{3) were rightly decided. In  our opinion the Sastritas, 
A ct was intended to apply to  the marriages o f all Christians 
in India, including marriages where only one o f tlie parties is a 
Christian. Section 4 expressly says that

“  any marriage between persons, one or both of whom is or are a 
Christian or OhriGtians, shall be solemnized in accordanoe. with the 
provisions of the next folio v?ing section; and any such marriage 
solemnized otherwise than in accordance with such provisions shall 
be vo id” ;
and section 68 merely provides a penalty for solem nising or 
professing to solemnize such a marriage contrary to the provisions 
o f tbe Act. Offences, under the section may vary very w idely 
in gravityj and it has been considered necessary, as in England, 
to provide a very heavy maximum sentence which would be w holly 
inapplicable in sucb a case as the present, but that does not show 
that cases such as the present do not come within the section. N or 
does the use o f the word solemnize which is referred to in the 
Order o l  Reference o f N apiee  ̂J., give rise in our opinion to  such, 
an inference. That word which is now invariably used in this 
connexion has a history which may usefully be referred to. The 
general law of the medieval Church, w bich regarded marriage 
as a sacrament as well a contract, did not regard the presence o f
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In re a priest in orders as essential to tlie validifcy of tlie marriage.
paxfcies nngiit tliemselves enter into the contract, and the

-----  issue born of the marriage would be legitimate, though such a
Ox-DFiEii) ” marriage was regarded as clandestine and irregular as contrasted
■fCuMABA-  ̂ma,Triage in facie ecclesiae, and did not carry with ,it all

swAMi incidents of such a marriage. B kacton in a passage cited in
S a s t r iy a b  X <—»

JJ. ' Beg. V. Milli8[l)^ whilst upholding the ^validity of such clandestine
marriageSj says that they did not confer on the wife a x’ight to 
dower. On the other hand he says that a wife married in facie 
ecclesiae was entitled to dower propter solemniiatem which we 
may translate  ̂because of the solemnization of the marriage ’ or 
‘ the performance of the marriage in solemn form / A  solemnized 
marriage ig thus a marriage efiected in a solemn and regular 
manner, as opposed to an irregular and clandestine marriage. 
The question whether there was a stricter rule in England 
requiring the presence of a priest in orders arose in the^reat case 
of Reg. V. MilUs(l) and was answered in the affirmative in 
accordance with the view of the Irish Court owing to the Lords 
being equally divided. To put an end so far as it could to 
clandestine marriageSj the Council o f Trent decreed that in future 
all marriages must be celebrated coram parocho, that is, in the 
presence of the parish priest, and also in the presence o f 
witnesses. Its decrees were not received in England or Scotland, 
but Lord Hardwicke-’s Act, which was passed in 1754 with the 
same obieot, put an ead to clandestine marriages in England, by 
requiring all marriages to be celebrated in the Parish Church. 
This was considered a hardship by  Boman Catholics and non
conformists, and in 1837 they were allow'ed to be married ab 
their own places of worship if the marriage was attended by the 
Eegiatrar, and provision was also made for the solemnization of 
marriages before the Registrar himself.

As regards Christian marriages in India it was held by Sir 
Bbskine Peeey in Maclean v. Gri$taU(2) that the rule in Beg. v. 
MilUsil) as to the presence o f a priest in orders, had never been 
applicable in India. The Legislature however considered it 
necessary to legislate in India on the same lines as in E n ^ an d  
against irregular and clandestine marriages among Christians 
and dealt with the subject iu Acts X X V  of 1864, V  of 1865, and
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X y  o f 1872 tlie Act; now in force. Under that A ct  all marriages
of Christians iBcluding marriages where only one of the parties KotAiTDAt.
is a Christian, must be perform ed, on pain o f nullity, in one o f -----
the prescribed form s. The A ct  makes no distinction between ”
Native Christians and other Christians, except that by section 9 ,. ,  « . , > r  j  Kdmara-
it provides for  the issue of licences to perform marriages between swami 
Native Christians to Christians who are not ministers o f religion 
to meet the case o f an insufficiency of ministers of religioD, and 
that it directs that the registers of the marriages o f N ative 
Christians shall be kept separately from the registers of other 
Christian marriages, a provision dictated by  administrative con 
venience. The provisions of section 9 have no bearing on the 
question now before us as they only apply where both the parties 
are N ative Christians, as expressly declared by A ct I I  of 1892 ; 
and therefore marriages o f Christians with persons who are not 
Christians must be solemnized in one o f the other manners 
provided in the Act. The general effect o f the A ct is as already 
stated to require that every marriage where one o f the parties is 
a Christian, must as a condition o f validity be solemnized in one 
o f the prescribed form s, excluding the form  prescribed by section 
9 unless both  the parties are Native Christians. ' The A ct 
however is only concerned with the forms in which the marriage 
is to be solemnized, and does not deal with objections to the 
validity o f the marriage, As pointed out in Lo-pez v, Zopeg(l) 
where the history o f this legislation is carefully examined, it 
requires one of the parties to the proposed marriage to make a 
declaration that there is no impediment o f kindred or affinity or 
other lawful hindrance, and also requires that the M inister o f 
religion or Registrar should be satisfied that there is no lawful 
im ped im en t; but it provides in section. 88 that

“  nothing in this Act shall b© deemed to validate any marriage 
which the personal law applicable to either of the parties forbids him 
or her to enter into.”

W e  answer the question in the afHrmative.
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(1) (1S85) I.L.a., 12 Calc, 607.


