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A P P E L L A T E  O R IM IN -A L .

Before Mr. Justice Ayling and Mr, Justice Ifapier.

Be S E L L A M A N I  (P riso n e r ), A p p e lla n t,*  1916,
March,

Grimitial Tribes Act (III of 191i), sec. 23 (1), (a) andj (b]—First conviction for 
scheduled offence after the Act—Gonviction for such offences prior to the 
Act—Punishment.

An accused iierson who belongs to a tribe notified to come under tlie Criminal 
Tribes Act (111 of 1911) and who is for the firsfc time after the enactment of that 
A ct coiivictod of aa offence speciliod in the schedule to that Act, is Hablo to 
be punished under clause (a) und not clause (S) of section 23 (1) of the Act, 
though he may have been oonvicted ouce oi' sevei'iil times of sach ofi;en.ce before 
the passing of the Act.

Appeal againat tlie order of S. G-. R oberts, tlie Sessions Judge 
of South Arcot district  ̂ in Calendar Case No. 52 of 1915,

The accused who was charged with and convicted in 1915 of 
having committed iu June 1915 the offences of house-breaking 
by night and causing hurt in committing robbery (sections 457 
and 394j Indian Penal Code) pleaded guilty io three previous 
eonvictions under section 457, Indian Penal Code, in 1894 and 
1899 and to three convictions under sectiou 380, Indian Penal 
Code, in 1907. The Local Government notified in 1911 under 
section 3 of the Criminal Tx'ibes Act (III of 19] 1) the tribe to 
vfhicli the accused belonged as a criminal tribe. The Sessions 
Judge punished the accused with transportation for life under 
section 23 (1) (b) of the Criminal Tribes Act. Section 23 (1) of 
the Act is as follows

“ (1) W]ioeVer, being a member of any criminal tribe, aad» 
having been convicted of any of the offences ucder the Indian Penal 
Code specified in tlio schedule, is hereafter convicted of the same or 
any other offence f-pecifitd in the said schedule, shal], in the absence 
of special ;reasona io the contrary io be mentioned iu the judgment 
of tbe Court, be pnnished,—

(a) on a second oonvicfcion, with imprisonment for a term of
not less than seven years, and ^

(b) on a third conviction, wifch transportation for life,’*
The accused preferred this appeal.
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Be The accused was not represented.
S e l l a m a k i .  Osborne, the acting P'uUic Frosecutor, for the Crown.

Atling, J, The following Judgment of the Court was delivered by
AiLiKG, J.— The conyiction is by a jury and there is no mis­

direction.

As regards sentence  ̂ we observe that the case appears to fall 
under clause {a) and not under clause (5) of section 23 (1) of the 
Griaiinal Tribes Act, 1911. Accused’s last conviction was in 1907; 
so that his present conviction is his first after the enactment of 
Act III of 1911 and the notification o£ his tribe as a criminal 
tribe. Section 23 (1) is not altogether easy of interpretation : 
but we think that the phrase “ second conviction ”  has reference to 
the words in the sentence is hereafter convicted’  ̂ and not to the 
earlier words “  having been convicted^’ as the Sessions Judge 
has read them. The section will thus read whoever . . .
haying been convicted . . . is hereafter convicted . . .
shall on a second conviction be punished, with imprisonment 
for a term of not less than seven years ”  • and we must take the 
words “ second conviction ” to signify a fii’st conviction for a 
scheduled offence after the coming into force of the Act, follow­
ing upon either one or many convictions of scheduled offences 
prior to the A c t : and a third conviction in clause (5) to signify 
a second conviction so following.

The construction put on the words by the Sessions Judge 
would entail a sentence of transportation for life on a member 
who had prior to the notification been twice convicted, for the 
•first offence committed by him after the Act. We cannot think 
that the Legislature intended such a drastic provision. We 
notice a third alternative readings namely, that ‘ on a second con­
viction  ̂means second after the notification but we think that this 
cannot be accepted. The Legislature could not have intended 
to omit reference to the case of a first conviction after the notifi­
cation. If it had wished that no special punishment should be 
attached to such a conviction it would have used some such words 
as shall on such conviction be punished with the punishment 
provided by the Penal Code but on the next conviction ,̂ etc.”  It 
is also extremely improbable that the Legislature would have 
intended to omit such fresh convictions from the mischief of the 
Act.
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On tlie view we Lave taken tlie Sessions Judge was not bound Re
as regards sentence by fclie limitations imposed by clause (6) and 
should bave dealt with it under clause (a) ; and on the merits o£ j,
the case we think the ends of jnstice will be met by a sentence of 
ten years  ̂ rigorous imprisonment to which the sentence is hereby 
commuted^ the conviction being affirmed.

N.E.
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a p p e l l a t e  c i v i l .

Before Mr, Justice Oldfield and Mr, Justice Sadasivd Ayyar.

K, SATTIRAJU (Second D ee'enbant), A p p ella n t, 1936.
September,

V.

P. VEISTKATASWAMI and two OTiifaBs (P lain tiff, F irst  
Drfbndant and SuPPLemental Responbent), 

Respondents."*

Hindu Law— Adoption hy a minor widoio—Want of wtdependent  ̂ disinterested 
advice— Validity of adoption— Ratification by tvidotu after attaining majority, 
effect of.

A widow, aufcborized by her hnaliand to adopt a boy if and when she chose, 
adopted her own brother, when she was eleven yenrs of ag-e on the interested 
advice of her father.

Held, that the adoption made by the widow while a minor and without inde­
pendent advice, was void ab initio and oould not be therefore validated by 
subsequent ratification.

Sri Rajah Yenkata Narasimha Appa Row v. Sri Rajah, Bangayya Appa Bow 
(1906) I.L.E,., 29 Mad., 437, dissented from.

A ppeal against the order of A. Raghunatha RaOj the Subordinate 
Judge of Gocanada, in Appeal No. 119 of 1914, preferred against 
the decree of B. J. S. W hite, the District Munsif of Oocanadaj in 
Original Suit No. 624 of 1912.

The facts of the case appear from the judgment of Oldfield, J. 
B. Narasimha Rao for the appellant.
8. K . Farthasarathi Ayyangar for V. Bamesam for the respond­

ent.
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