NAVANERTHA
KERIsAN A
THEVAR
.
BAMASWAMI
Pannia
THATAVAR.

Burg, J

1917,

Janunsry, 11.

S ——

880 THE INDIAN LAW REPORTS [VOL. XL

‘may be as well to indicate brietly the view Iam inclined to take

on some of the principal contentions which have been relied on
in the course of the argument.

[His Lordship then discussed the evidence on the question of
the title of the plaintiff as the nearest reversioner but did not
give any finding on the question and proceeded as follows] :—

I purposely refrain from expressing any opinion on the
effect of the evidence as a whole.

I agree with the judgment of the learned Chief Justice as

regards the connected appeals.
K.R.

APPELLATE CRIMINAL.
Before Mr. Justice Ayling and Mr. Justice Napier.
K¢ PIRANU NADATHT anp t™wo oTHERS (ACOUSED).¥

Registratior Aet (XVI of 1908), 5. 82 and 83—Ofence under section 82—
Prosecution by a private person—Permission under section 83, whethey,
necessary,

Permission nuder section 83 of the Registration Act (XVI of 1908) is not a
preliminary requisite for the institution by a private person of proceedings for
an offence under section 82 of the Act.

# Oriminal Miscellaneong Petition No. 422 of 1916,
Section 82,—Whoever—
(o) intentionally makes any false statement, whether on oath or not, and
whether it has been recorded or not, before any officer acting in execution of

" this Act, in any proceeding or inquiry under this Act; or

(b) intentionally delivers to a registering officer, in any proceeding under
section 19 or section 21, a false copy or translation of a doecument, or a false
copy of a map or plan; or

(¢) falsely personates another, and in such assumed character presents
any docoment, or makes any admission or statement, or canses any summons
or commigsion to be issued, or does any other act in any proceeding or enquuy
under tlhis Act ; or

(2) abets anything made punishable by this Act ;
shall be punishable with imprisonment for a term which may extend to Bevem
years, or with fine, or with both.

Section 83.--(1) A prosecution for any offence under this Aot coming to the
knowledge of a registering officer in his official capacity may be commenced by
or with the permission of the Inspector-General, the Branch Ingpector-General
of Smdh the Registrar or the Sub-Registrar, in whose territories, district or
sub-digtrict, as the case may be, the offence has been committed.

 (2) Offences punishable under this Act shall be triable by any Court or
oficer exercising powers not less than those of a Maglstrate of the Second

 Qlass,
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Gopinath v. Kuldip Singh (1885) LL.R., 11 Cale,, 560, and Queen-Empress ¥, py Naparur
Vythilinge (1888) I.L,R,, 11 Mad., 500, referred to.
Rererence under section 215 of the Criminal Procedure Code
(Act V of 1898), by the Assistant Sessions Judge of Tinnevelly,
in Sessions Case No. 65 of 1916, praying the High Court to issue
an order quashing the commitment of the accused in the said
case which is Referred Case No. 9 of 1916 of the file of K.
SANKARAN, the Sub-Magistrate of Srivaikuntam.

The material facts appear from the judgment of Avuing, J, -

E. R. Osborne, the acting Public Prosecutor, for the Crown.

Rao Sahib G. Venkdtwramayya for Hon. Mr. B. V. Sarma for
the first accused.

L. 8. Viraraghave Ayyar for all the accused.

Avring, J.—This is a reference by the Assistant Sessions Avrine, d.
Judge, Tinnevelly, recommending that the commitment of cer-
tain accused for offences falling under section 82 of the Indian
Registration Act should be quashed under section 215, Criminal
Procedure Code, as bad in law. No permission was obtained for
the prosecution in this case from any of the officers mentioned
in section 83 of the Registration Act, and in the view of the
Assistant Sessions Judge this fact is fatal to the institution of
the case.

It hag been held by a Full Bench of the Calcutta High Court
in Gopinath v. Kuldip Singh(l) that no sanction is necessary
before the institution by a private person of & charge under sec-
tion 82 of the Registration Act, and it may be inferred from the’
judgment of this Court in Queen-Bmpress v. Vybhilinga(2) that
the learned Judges were inclined to take the same view. The
wording of section 83 is far from clear, but on a consideration
of the section, the cases uoted before us and the arguments on
both sides, I am inclined to take the same view. One cannot
but be pressed by the marked difference bebween the wording
of section 83 of the Registration Act and that of the correspond-
~ ing sections in vavious other Acts which unequivocally and in
the clearest terms lay down that previous sanction or permission |
is required for the institution of proceedings—wide, section 70 of -
the Stamp Adct, sechon 72 (a) of the Post Office Act, section 36
of the Income-tax Act and section 29 of the Arms Act. Had it

(1) (1885) LLRE., 11 Calo, 566. (2) (1888) I.L.R.",‘ﬂMga., 500,
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been the intention of the legislature to bar prosecution for
offence under the Registration Act by private persons without
sanction or permission of the Registration authorities, iv is diffi-
onlt to see why the intention could not have been expressed in the
same way so as to put the matter beyond doubt. Our attention
has, moreover, been drawn to the corresponding section, section
95 of Act XX of 1866 which runs thus :—

“ A prosecution for any offence under this Act coming %o the
knowledge of a Registering officer in his official capacity may be
instituted by the Registrar-General, the Branch Registrar-Geuneral,
the Registrar or (with the sanction of the Registrar to whom he is
subordinate) the Sub-Registrar in whose territories, district or sub-
district, as the case may be, the offence has been committed. All pro-
secutions under this Act shall be instituted before a person exercising
the powers of © Magistrate or Subordinate Magistrate of the First
Class; and all fines imposed under this Act may be recovered in the
manner prescribed in section 61 of the Code of Criminal Procedure.”

It seems to me that the intention of this section was merely
to prevent official prosecutions for offences under the Act being
instituted by an officer below a certain grade. Even a Sub-
Regnstrar had to get the sanction of the Registrar to whom he
is subordinate. I do not see anything in this section to suggest
that it is intended to bar private prosecutions and I should be
loath to infer that the changes introduced in Act III of 1877
were intended to extend the operation of the section to such

_prosecutions. Mr, Venkataramayya invites our attention to the

'Words “with the permission of ¥ in the later Aet. But the
natural effect of these words is simply to enable, for instance,
the Sub-Registrar to depute a clerk to lay a complaint of an
‘offence instead of going to the Magistrate’s Court himself for
that purpose as he would have to do under the older Act. The
words which oceur in all the Acts

“ an offence coming to the knowledge of a Registering officer * |
admﬂ,‘ﬁedly tend against the view put forward by the Assistant
Sessions Judge. I am inclined to hold that permission of the
Registration officers is not a preliminary requisite for the insti-
tution of proceedings by a private person for offences under th{,
Registration Act and that the committal in this case may stand.

Napigr, J.—I agree with my learned brotherin his judgment

~ for the reasons given by him but will add a few observations of
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my own because I also agree with him that the question is ome
on which it is possible to arrive at a different conclasion, as will
be seen from the decisions of the Calcutta High Court. Now
the section is section 83 of the Registration Act. It is ad-
mitted before us that the language of this section is mnot clear.
Speaking for myself, T am inclined to think that it should. be
paraphrased in this way: “ When an offence under this Act
comes to the knowledge of a Registering officer in his official
capacity, he may commence a prosecution, etc.” “ The persons
who are authorized o prosecute are as follows ”’ .

““ gud they may, in addition, give permission to some other per-
son to prosecute.”” If the language had been in that form, I
should have very little doubt that it was siraply permissive and
giving power to the officers of the department. But it has been
urged before us, that the words “ a prosecution for any offence
may be commenced ”’ are analogous to proceedings provided iu
Bankruptcy and other Acts in which the words “ may be com-
menced ”’ and “ may be instituted ” have been held to be directory
and exclude the right of any person other than the person men-
tioned in the Act. As there is this ambiguity in the section we
are permitted, under the authority of the House of Lords and
the Privy Council, {o examine the history of the provision and T
therefore turn to the provision in the Old Act of 1866 ; here we
find the language is simpler and is as follows :—

“ A prosecution for any offence coming to the knowledge of a
Registering officer in his official capacity may be instituted by the
Registrar-General, the Branch Registrar-General, the Registrar or,
(with the sanction of tbe Registrar to whom he is Bubordmate) tha
Sub-Registrar.” _

Now it is somewhat curious that there is no reported deci-
sion of any prosecution under this Act Mr. Venkatramayya
argues that under this Act there was no power in any private
person to lay a complaint of an offence under the Act, his argu-

ment being that as the Act created the offence and as it desig-

Re NavaThy
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nates the persons who are entitled to institute proceedings.so
-the right to institute must be confined to those persons. “And

~ he relies on the analogies of various other Acts to which he has
drawn our attention. Those Acts have been referred to in the
-judgment of my learned brother and I will not recapivulate them.

" But there are two distinctions between those Acts and this, Those |
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Acts create offences which 1o not primarily affect or injure any
privato person. They are offences against laws passed by Gov.
ernment either for protection of the public or are financial pro-
visions. For instance the public is not in the slightest degree
interested in the recovery of stamp duty or offences against
Stamp Acts. 'The second point to be considered is this, thaf in
all those Acts, if I am not mistaken, the form of the section is
prohibitory. I will take the Stzﬂmp Act as an example ; section
70 :

“ No prosecution in‘respoct of any offence punishable under this
Act shall be instituted withont the sanction ;”
and I think the language is in the same form in every one of
the other Acts. It is argued by Mr. Venkataramayya tliat the
provisions of section 82 creating offences, are also provisions
dealing with offences against public servants and that, on the
face of them, they do not purport to affect either the public or
any particular person; and that he is entitled to rely on the
analogy of section 195 (1) (@), Oriminal Procedure Code, where
sanction of the public servant is required for contempt of his
lawful authority. But I think, on examining the section = little
more closely, it becomes apparent that although the false state-
ment [I am taking clause («)] has been recorded before an officer
and thervefore in one sense it is an offence against that officer, still
it is recorded under sections of the Act which exists for the pro-
tection of a private person and is therefore really a portion of an
offence against the private person. I would only mention sec-

~ tions 34 and 74 of the Registration Act. Section 34 provides

that no document shall be registered unless the person executing

it appears before the Registering officer and the Registering

officer shall thereupon enquire into certain matters to “ satisfy
himself as to the identity”, etc., etc. Section 74 provides that
where a denial is made before a Registrar he shall, as soon ag
conveniently, enquire whether the document has been executed

or whether the requirements of the law for the time being in
force have been complied with.,

It follows therefore that these enquiries into these false state- |
ments made are entirely for the benefit of a particular person who
may be injured or otherwise affected by the registration of the -
document and it seems to me that one cannot treat these sections |
as being in the same class as sections which impose ‘penagltiés
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for offences in contempt of the authority of public servants
or offences against Government. That being so, I see no reason
why a private person should not be allowed to lay a complainb of
an offence under the Act. There is no doubt that the private
person is more seriously injnred by the action of an offender who
not only forges a document but endeavours to give it higher
authority by registering it and therefore he is put in a more
dangerous position by this action. I can see no reason why he
should not be entitled to institute the proceedings on which
higher penalties are provided for the offence. My learned
brother has referred to the Iall Bench decision in Gopinath v.
Kuldip Singl(1l). Tt is quite true that there are decisions the
other way. They are Queen-Empress v. Batesar Mandal(2),
Hussain Khan v. Emperor(3) and Emperor v. Jiwan(4). 1 ean~
not but express my regret that we have not the advantage of
the reasoning of the learned Judg‘es in those cases and so we
are compelled to treat this matter as a case of first impression,
T admit that I have had great difficulty in arriving at a conclu-
sion ; but I have come to a conclusion which is in agreement
with my learned brother’s decision and I have thought it neces-
sary to give my additional reasons somewhat at length so that
when this mabter comes before this Court on another occasion
the Court may have whatever assistance will be offered to it by

the reasons which we have given.
E.R

(1) (1885) LL.R., 11 Cale.,, 566 (F*B.)  (2) (1884) LL.R., 10 Cule,, 604,
(3) (1916) 14 A.L.J,, 412, (4) (1915) LL.R., 37 AlL, 107,
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