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APPELLATE CIVIL.

Before Mr, Justice Ayling and Mr. Justice Seshagiri Ayyar.

S A R A Y A N A  P I L L A I ,  P eti 'cioner., 1936,-
Novmiiber,

V,

A R U N A C H A L A M  C H E T T I A R ,  R iS i ’ONDENT.*

G ivil Procedure Code (Act F 0/1008), sec, 73— Uateablo diatrihution, application  
for— D ecree, va lid ity o f, i f  can bo impeached— Inquiry, ju d icia l or ndm inis. 
tra iive— Objection to decree as coUusive, i f  can, bn rained— Poiver of Court—
Conditions under section 73.

An. inquiry under section 73 of tJie Civil Procedure Code is of a non,.jvLdicia.l 
cliai'actei' and a Ooux'fc charged with the distribution oi; assets under that section 
lias no power to inquire iato the validity or the hona fidos of a decree on the 
strength of -which rateable digtvibutiou is claimed.

Shankar Sarup v. Mejo MaL (1901) I.L .Il., 23 All., 313 (P.C.)j I’oforred fco.
The only conditions to be satisfied under aeotion 73 are chat there must 

have been an application before the assets Jire realizad, and that the decree 
should not have been satisfied.

P e t it io n  -under section I ] 5 of the Code of Civil Procedure 
(Act V of 1908), praying the High Oonrt to revise tho order of 
M a u l a v i  G h u l a m  J i l a n i  Q u ik a s h i  S aiifb  B a h a d u Rj the District 
Munsif of Shijalij, dismissing the Execution Application No. 1460 
of 1915 in Execution Petition No. 285 of 1915 praying for rate
able distribution of the sale-proceeds in Original Suit No. 158 o£
1915.

The petitioner, Sa-ravana Pillai, obtained a decree for money 
against Sabapathia Pillai in Original Suit No. 289 of 1915 on 
the file of the District Munsif s Court of Shiyab’ , and filed an 
application for execution of the decree. One Arunachalam 
Ohettiar had also obtained a decree in Original Suit No. J58 of 
1915 on the file of the same Oonrt against the same defendant ; 
he filed an application for execntion of his decree and attached 
some imraoveable properties belonging to Sabapafchy Pillai; the 
sale of the proportieB wavS fixed for the 20th December 1915.
Saravana Pillai, the decree-bolder in Original Suit No. 289 of
1915 filed an application dated £Oth December, 1915 in Original
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8uit No, 158 of 1915 for rateable Llistiibution of tlie proceeds 
that miglit be reali/.ed b y  tlie sale in execution. The decree- 
holder in Original Sait Mo. 15S of 1916 objected that Saravana 
Pillai was not entitled to rateable distribution as the decree in 
Original Sait No. 289 of 1915 was a colliisive one and was not 
based on any real debt. The District Munsif held that it was 
competent for the decree-holder to raise this objection and called 
o i l  the petitioner to prove the bona fide character of his decree. 
The petitioner let in no evidence ; the District Munsif dismissed 
the petition. The petitioner preferred this Civil Revision 
Petition to the High Court.

jR. Oopahswami Ayyavgar for the petitioner.
K. F, Seslia Ayyangar for the respondent.
The following judgment of the Court was delivered by 

Seshagiri AyyaRj J.— The petitioner in this case applied for 
rateable distribution along with others to theiDiatrlct Man.aif, 
Objection was taken that the decree of the petitioner was a 
collusive one and that consequently he should not bo allowed to 
share in the distribution of the assets. The District Munsif 
lield that it was open to him to inquire into the hona fides of the 
decree obtained by the petitioner. The question for considera
tion ia whether the District Munsif s view is right.

As the counter-petitioner was unrepresented, we requested 
Mr. K. V. Sesha Ayyangar to assist us in this case. W e are 
indebted to him for the care and energy he has displayed in 
arguing the case on behalf of the counter-petitioner.

We do not propose to consider the question whether under 
no circumstances can an. executing Court inquire into the validity 
of a decree. It is fairly well settled that a judgment-dehtor ia 
not entitled in execution to impeach the soundness of a decree 
obtained against him : Sudindra v. Budan{\) and Mahomed Isuh 
V. Basliotafpa{2). This lU’inciple applies only as between parties 
to the decree. As regards strangers, it seems clear that collater
ally they can attack the validity of a decree to which they were 
not parties. The judgment of Lord B r o u g h a m  in Earl of 
Bando% v. Beclier{2>) establishes that proposition: see also 
Bigelow on Estoppel, fifth edition, pages 203 and 211. , The

(1) (18fc6) I .L .K ., 9 M ad., 30. (2) (1903) I .L .R .,  27 B om ., a 02 ,
(3 ) (1S35) 3 C. & F ., 4 7 9  at p. 510.
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larger j)roposifciuii;, however^ fhat an executing Courfc is disentitled Sabatana 
from questioning the correctness of a decree does not directlj 
arise in this case. Tn onr opinion, whatever may be the rights 
of an executing Court in this respect  ̂a Court charged with the Ghettiar, 
distribution of assets under section 73 of the Oode of Giyil 
Procedure has no such power. It was hekl by the Judicial 
Oommiltee in Shankar 8arwp v. Me jo Mal[l) that such a Court 
is acting ministei’ially in apportioning the moneys realized in 
execution. The queatioa before their Lordships related to 
limitation. It was argued that a suit brought to contest the 
validity oC payments made to one of the decree-holders should 
have been instituted within a year of the decision under article
13 of the Limitation Act, Theii' Lordships pointed out that in 
making a rateable distribution under section 295 of the Oode of 
Civil Procedure, 18S2, the officer was acting depart mentally and 
not as a Court, and that cousaqaenbly the decision of such an 
officer was not one which should have been set aside within a 
year. A  comparison of the provisions of the Code of Civil 

' Procedure relating to rateable distributiou and to claim proceed
ings fully bears out this view. Order X X I, which relates to 
execution, makes provision in rules 58 to 63 for investigating 
the claims of third parties^ There are similar provisions begin" 
ning with rule 97 where there is resistance to delivery of 
possession to the decree-bolder. An inquiry is provided for in 
these ruleS) and the unsuccessful party is directed to establish 
his right in a Court of law, failing wiiich it is declared that the 
orders passed under the rules shall be final. No such provision 
is to be found with reference to section 78. Clause (2) of that 
seotion says that a wrougf ul distribution may be questioned in a 
regular suit. No procedure is prescribed for ascertaining the 
legality or otherwise of the decrees under which rateable distri
bution is sought. The absence of such a provision indicates 
that the inquiry under section 73 is non-judicial. It follows 
from this that an officer distributing the assets can have no 
power to inquire into the hona fides or otherwise of a decree 
brought to his notice. Seotion 73 (c), clause (4), does* not con
template any such enquiry. The only conditions to be satisfied 
are there must have been an application before the asests are

(]) CM) I.L.E., 23 All., 313 (P.O.).
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Ohettiak, provisions relating to rateable distribution, of opimon that it is 
Skŝ im competenf, to tlie District Muasif to inquire into the validity 
ArsAB, J. of a decree on the streiigtli of which rateable distribution is 

claimed.
Before we examine the decisions which have been quoted 

before us, we may point out that section 73 of the Code of 
Ciyil Procedure, 1908, is only an enabling section. It does 
not say that the orders passed under it are final unless set aside 
by a reg-ular suit. It is clear that failure to participate does 
not prevent a decree-holder from executing' his decree against 
the person and ot-her properties of the judgraent-debtor : Syud
Nadir Ifossdn v. Saboo Pearoo Thovildarmee{l) and Janoky 
BuUuhh Sen y . Johiruddin Mahomed Ahu AU 8oher Ghoivdhry{2).

iSlow as regards the cases directly bearing on the question, 
there is no doubt that in Calcutta there are a number of deci
sions which hold that the bona fides of a decree can be inquired 
into under section 295 of the Code of Civil Procedure of 1882, 
corresponding to section 73 of the present Code of Civil Proce
dure, In re Sunder Das8{3)  enunciates fchat principle. That 
was followed in Chhaganlal v. Fa^arali[^). In Furan Ghand v. 
Surendra Narain{b), Justice Mookeejee says that the question 
is not free from difficulty, but that, having regard to the pre
vious decisions of the Calcutta High Court, he was not prepared 
to dissent from the view that, under section 295 of the old 
Code, the bona fides of a decree can be inquired into. In 
Mathura Nath Sarkar v. Umesh Ghandra Sarkar{6), Maclean,
C.J.j doubts the correctness of In re Sunder Dass(3). In Peary 
Lai Das v* Peary Lai Dawn[l), Justice Mookbrjbe follows his 
previous decision in Pur an Ghand v. Suren dr a N'arain(b). The 
learned Judge, in the earlier case already referred to, says that 
as, in re-enacting section 73 of the present Code of Ciyil 
Procedure, the legislature with knowledge of the decisions in

(1) (18.73) 19 W.R.. 255 (O .R.). (2) (1SS4) I.L.R.j 10 Calc., 567.
(K) (1885) I.L.R., 11 Oslo., 42. (4) (ISSH) I.L.L?,., 13 Bom., 154,.{5) (1912) 16 G.IaJ., 582. (0) (1897) 1 O.W.N., 633,

(7) (1913) 19 C.W.N., 903.
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In re Sundar Das{ 1) and Chhaganlal v. Fazarali{2), Kas not 
made any departure from section 295 of the Code of 1882, it 
may be taken that it accepted as correct the view taken in these 
oases. But it has to be remembered that Shankar Sarwp v. 
Mejo Mal{S)y was also under the old Oode  ̂ aud that notwith- 
standing the pronouncement of the Judicial Committee that the 
officer distributing the assets is only acting ministerially, the 
legislature has not thought fit to declare that he was performing 
judicial functions.

W e are not prepared to attach any significance to the fact that 
section 73 of the present code is almost identical in language 
with section 295 of the old Code. On the whole, limiting our 
observations solely to the functions of an officer exercising his 
duties under section 73. we are of opinion that it is not open to 
him to enquire into the legality or validity of a decree brought to 
his notice in distributing the assets.

The order of the Munsif must be set aside ; and the petition 
should be restored to file, and be disposed of according to ' law. 
Costs to abide.
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(1) (1885) I.L.E., 11 Caic., 42. (2) (1889) I.L.R., 13 Bom., 154.
(3) (1901) I.L.R., 28 All,, 313 (P.O.).


