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APPELLATE CIVIL.

Before, Mr. Justice Sptncar and, Mr. Jnn/.ice PJiil/ips.

1916. T. M IIT I iU S W A M I A Y Y A E  (pLAmTiF3r), A ppellant,
Oct,ol>ev,

ID, 20 and 26. „

K A L T A jN I  A M M 'A L et <d (D e p e k d a n ts ) ,  R esp o n d en ts.'"

H indu Laiv— G ifi to unborn 'person, valid ity o f— Seiilernent deed in ISSd— Gifi 
to liavghler for Ufa, then to her nnbcrri children, effect of— AUenatio>i hy daughter 
—  Suit hy culoptcd son of seUlor— liiglit cf yevcn^ioncr to tM —Hi'nciii i'r.'i«s/ers 
and Btiquests Act {Uadras Act I  o / 1914) — Suit decided hofore the A ct— AcI 
2?asseil pendiinj appeal—Act, i f  appUcahle io the appeal— Power of Appel'ato  
Oouri in 'passing d.ccrees sn appeal— Civil VrccedurQ Code (A ct V oj 1908), 
0. JiLI, 3c~~Lecla.rutorij decrce, •nature of— Discretio'ii of the Court ni such 
ca.sss.

A Hindu executi'd a- dned of Botllomp.iit in 1889 by which he (lemispd 
soma properties to liis d(mg}iter, “ in. ordoi" tliaf; she m ay en joj them 
daring her lifetiuae and that a.fter lior tuGy tjhoald be onioycd 'U'iih all 
rights hy her aona and. da.nghtors who may Ise alive the daugh(;i!r alienated 
some of the properties in 1907 ; the plaintiir, tho adopted eon of the settlor, 
claioiing’ to be the cearest reveraionor filed a suit in 1912 for n, deohiration thfit 
ths alienations were without iieceasity and not binding’ on the revoraioners. Tie 

A the settlor’s danghtor as'tV\0 first dafoi'ida.nt, and her ihuighfcor, born 
ia 1899i as the second delrendant and the alienees as the otheT defendants. Tho 
Hindu Tninsfai'B and BnquG.jts. Aob (Madras A.ct I of 1914) oiime into operai'iori 
duviiig the pendoacy of tho appeal in the Lower Appellate Court. Both the 
Lower Conrts dismissed the suit ;

Held, on seeomi a p p e a l  t
(1 ) that the Hindu Transfers and Bequests Act (I of 1914) was retros

pective in its operation and was applicable to this case ;
(2) that tho gift in liavour of iiuborn. children ot the danghter of the 

settlor was valiii;
(3) that conaeqnontly the plaintiff way not the nearest roversioner entitled 

to inaintaiu the suit;
(4) tliafc the rule that a rtmiote reversiono)- can siio if tho nearest' rever- 

siouei- is a fomala i,9 ii)ai)plioab]e when the latter is entitled to an abaolato 
estate;

(5) thit iihei-e waa no collusion between the first and tlio socond defendant 
by reason'of the faiit that the lattor’s guardian put forward an altornativo 
contention on a point of law setting' up an absolute title ia favour of the first 
defendant;

(6) that the authority of an Appallato Court is not limited to determining- 
the qufisst'.ou whsthn’ tho original Goart waa right according to the law in fox’ce 
at the dare of its jndj ncuit, but was entitled to pass huqIi decree or order as was
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in aecordancG with any Inter enaotmenfe which come iur.o oiJOratJon subsequent iyoTaX’sWAMi 
t o  s u c h  d a t e  j A y s a r

Ka-nalcayijo, v. Janarihwa Podhi (lOlS) I.L.E., 36 Mad., 439 (F.B.) and ‘KAfiYANIGovinda i'aravui Guriivu.'v* Danclasi FraAhmu (lalO) 20 528, rel’bi'red to; A.MMAI,.
a n d  ( 7 )  tliati a  d e c l a r a t o i y  d ee i 'e e  is  a  m a t t e r  o f  d i s c r e t i o n  a n d ,  w h e n  th ei 'e  

w a s  a lr t -a d y  o n e  a n d  there might be m o r e  th a n  one p r e f e r e n t i a l  h a ir  b e f o r e  the 
plu intif l : ,  t h e  d i s c r e t i o n a r y  r e l i e f  c o u l d  b e  p i o p e r l y  rei'iiiied.

Second A ppeal against the decrees of D, G-. W aller, the acf-.ing 
District Judge of Tiuneveliy, in Appeals Nos. 49 to 53 of i9l4> 
preferred ugaiiist the decrees of K . S. B -a m a sw a m i S a s t e i y a e ,  the 
Di îtrict Munsif of Tin a e veil j ,  in Original Suits Nos. 7 and 9 to
12 of 1912.

One Mufcliu Ayyar^ wlio was the maternal grandfather and the 
adoptive father of the plaintiff, executed a deed of settlement  ̂
dated the 80th Januaiy, 1839, under which he demised, some 
properties iu favour of his daapditer Kalyani Ammalj consistiag- of 
shopsj houso-sites; etc., and oasii amonntiag' to Rs. 8^500 a ad 
directed that out of the cash, lands should be purchased and a 
house built,

“  in order that the said Kalyani Ammal should enjoy them 
during her lifetime and after her they should be enjoyed by her 
sons and daughters ■who may be-alive.”

The settlor died within three 'weelcs of the settlement. The 
danghfcerj -vvhiie in enjoyment of the properties purchased for her, 
alienated by way of exchange, sale and mortgage, some of the 
said properties about tha year’ 1907. The j)l:i'intilf, who was the 
adopted son of the settlor, claiming to be tha nearest rever.sioner 
to the properties dealt with in the settlement deed after the 
death of the daughter, brought the pz-esent suit fora declaration 
that the alienations mado by the daughter, who was the iirst 
defendantj were without necessity and not such as were binding 
ou the reversioners. The first defendant had a daughter born 
iu 1809 who was joined aa the second defendant in the suit, 
while the alienees were the other defendants therein. The plain
tiff contended that the demise under the settlement deed was 
only valid to the extent of a lifa-intBrest in favour of the first 
defendant and that tho gift in favour of her children who were 
not in existence at the date of the deed was void under the 
Hindu Law as they purported to be made in favour of unborn 
persons. The first and second defendants pleaded iritar alia that 
the gifts in favour of the first defendant’s children was valid j
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Mothuswami and tliatth e pkiiitiffi was not com petent to sue. The gaaxdian of 
tlie second defendant as well as the first defendant also contend-tJ.

Kai-yani g(j |̂;iQ alternative th at the first defendant took an abaolate 

estate nnder the deed of 1889  ; the defendants further pleaded 
th at the plaintiff waa not a reversionev at all or only a  rem ote  
reversioner who was not com petent to sue ; and th at in any 
event a  declaratory decree was a d.iscrGtionary relief which  
should not be granted in this case. The D istrict Munsif, who 
tried the original sait^ held that the first defendant took under 
the deed of settlement an ahsohite and heritable estate subject to 
defeasance and th at the plaintiff was not a reversioner to  th e  
estate and dismissed tlie suit on the 30th  Septem ber, 1913. The 
plaintifl; preferred an appeal on the 28th Jan u ary , 1914 to the  
Low er Appellate Court which came on for hearing on the 31st 
October, 19 1 I. During the pendency of the appeal, the Hindu 
Transfers and Bequests Act (M adras A ct I  of 1914) was passed 
which came into force ou the 14th M arch, 1914. Tlie learned  
District Judge held on appeal that the provisions of the new 
A ct I of 1914 applied lo the case, and decided th at the disposition 
in favour of the second defendant (who was the daughter of the 
first defendant) was valid under the provisions of the A ct, and 
that the plaintiff was not at the time a reversioner a t allj near or 
remote_, inasmuch as the second defendant was alive at the date 
of the s u it ; lie consequently dismissed the appeal. The plaintiff 
preferred a second appeal to the H igh Court,

T. B. Ramachandra Ayyar and N. A- Krishna Ayyar for the 
appellant.

G. V. Anantakrishna Ayyar for respondents Nos. I, 8  and 4. 
T. Eroman TJnni for tbe second respondent.

Spknckr and J udgment.— This suit was brought to have an alienation
TaiLLiPs, JJ. ^ Hindu feintile declared to be void. The plaintiff’s

grandfather, Muthaiyar^ by wliom he was adopted as a son, 
demised by a settlement deed of the year 1889  certain proper
ties of the value of Rs. 8 ,500 in favour of Kalyani Ammalj his 
daughter by his second wife, in order th at she

“ should enjoy them during her lifetime and that after hei* 
they should be enjoyed with all rights by her sons and daughters 
who may be alive.”

The plaint alleges th at out of the said properties K alyan i 
Amnial, who is first defendant, had in 1907  alienated certain
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im m o Y e a b le  property ’witlioixfc necessity by a deed oi exeliarige Muthusŵ \mi 
in favour of the third defendant.

The first defendant has a dauffhter. second defendant, who K a l y a n i
®  ̂ A mmal,

was born in 1899. As she was unborn at the date of the ■—
execution of the settlement deed, the main question to be
decided was whether, the disposition in her favour was valid.
Th.0 District Mansif beld that it was valid under Hindu Law.
An appeal was preferred from his decision on 28th Jaiiuarj,
1914 and was heard and decided ou 31st October, 1914. Be
tween the filing' and the disposal of the a,ppeal Madras Act I of 
191-i came into force. Section 3 of this Act declares that 
transfers and beqiiests may be validly made in favour of unborn 
persons. The District Judge therefore applied the proviaiona of 
this Act and dismissed the appeal, holding that the plaintiff not 
being at present a reversioner had no right of suit.

It is now contended on tlae plaintiff’s behalf that he was the 
nearest reversioner at the time when he instituted his suit̂  seeing 
that the second defendant acquired an interest by virtue of an 
enactment which came into force after the suit was decided in 
the first Court and while an appeal was pending. It is argaed 
that tbe law applicable to this suit will be the law as it stood at 
its institution on 3rd January^ 1912 j further, that as the second 
defendant has precluded herself from suing by colluding with 
first defendant and setting up her mother’s absolute right, he is 
entitled to sue for tlie preservation of the estate and that he 
does so on behalf of the general body of reversioners.

It is not necessary to go into the question whether this dis
position in favour of unborn persons was valid even under the 
general law applicable to Hindus before the passing of Act J 
of 1914, as the District Munsif held that it was; for we are 
satisfied that the Acfc was rightly applied by tbe District) Judge 
to the facts of the present case.

The Act is by natare a declaratory one, and therefore it 
cannot be argued that ifc must not be construed so as to take 
away previous rights (vide Maxwell on the Interpretation of 
Statutes, page 361). Section 2 declares :—

“ In the case of transfers inter vivos or wills executed before 
the date of this Act, the pi’ovisions of this Act shall apply to such of 
the dispositions thereby made as are intended to come into operation 
at a time which is subse<5[uent to such date.”
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MtiTrir«w.iMt Itj- Kuchippti VerJmyamm.a v, JVrtrasMJi'm«(l) tlie p T O 'v is io t is  of 

AYiAa pi,pp|iecl retrospectively to d L S p o s i t i o i i s  under a will

K alyani in fa,’7oar of persons who were not in existence at the deatli 

— » the test;itor, althoug'li the wil] was mad a long before tlie A c t

p IhloipV l l  passed and althoiigli tlie siiit  ̂ l ike tlie present saitj was 

iu&tituled ill 191:-! before tlio papsin" of the A ct. W e  see no 

reason to diftei* from that decision and, are of opinion that A c t  

I  of 1914 has retrospective effect. So fax as second delendant/s 

rigliLS iinder the w ill ai'e concerned, section 2 (2) expressly 

gives retrospective eii'cct to tlie dispositions under the will. 

This beitig so, plaintiii'^s rights must also be retrospectively 

affected b y  necessary implioation.

A s was pointed out iii KanaJcaijya v, Janardliana Fudhi{2) 
the anthority of an Appellate Coart is not lim ited to determ ining 

the qriestidii whether thti (Jriginal Court was right according to 

the law  in force at tlie time of its jndgm ont. Under Order 

X L I j  rule 33 oL' the Code of Civil Procedure a-n Ajipelhite ( 'ourt 

is entitled to pass such further decree or order as the case may 

require, the object be;ing", as explained in Goviiula Parama 
Giiruvu V. Dandasi Prad]ianu(3), to avoid unnecessnry niultipli» 

city of proceedings. In  that case a ryo t was allowed to plead 

in appeal a right of oocnpancy which had been conferred on 

him by section 6 of the M adras Estates L a n d  A c t ,  although, 

when the Court of F irst  Instance passed a decree for ejecting  

himj the said A ct  had not come into force.

A s  regards the p la in tiffs  r ig h t  to obtain a declaratory decree^ 

it m ay be observed in the first instance that he is not at the 

present date the nearest re\’'ersioner to the property in suit, i f  as 

the settlement deed implies, the children of first defendant who 

survive their mother are to take an absolate estate at her death. 

Besides second defendant who is still a miuorj other children m.ay 

be born or adopted during- the first defendant’s lifetime.

Article  125 of the Lim itation A ct, as pointed out by their 

Lordships in the P r iv y  Oouacil decision—  Ve,nlMkinaraya7ia P illa i 
V. contemplates suits for a declaration tha t an

r ,

alienation effected by a Hindu female life ownor is not b inding 

being brought by the person who, if  the female died at the date

(1 ) (1916) 31 M .L J „  :;i3, (2) (1 9 1 3 ) I .L .R ., 3lJ M ad., 439 afc p. (B\ B .) .
(3 )  (1910) 20 M .L .J ., 528. (4) (191i.) I .L .R ., 3W M ad, 406  (.P-O*)-



of iiistitutiDg tlie suit̂  would be entitled to possession. Afc the MuTHrswAMi 
date of iDstitiating this suit if Kalyani tad died, the second 
defendant would certainly have been entitled to possession unless EAr,7Axi

. , A,Mi\TATi.
the creation of an interest in favoar of an unborn person ba held -----
, 1  " 1 I • ,• SfEKilER AN'D
to be void at its inception, PaiLLiPd, J J.

The principle laid do^vn in a previous decision by Privy 
Conncil—-i?a7U Anand Kunwar v. Th,s Court of IFflr<is(l}~was 
tbat although aconticgerit reversionary heii' may bring a suit of 
this nature, yet, as a general toIBj it must be brought by the 
presumptive reversionary heir, i.e.  ̂the person who would succeed 
if the life owoer were to die at that moment. This principle 
was held in CJtida'Dibara lieddiar v. Nalla'mmal{2), to be inap
plicable to a case where the nearer heir is a female and as such 
is entitled only to a limited estate. It would apply when a 
female entitled f;o an absolute estate intervenes.

Thus the plaintifi; in the present suit has no present right to 
impeaeh the alienations made by the first defendant unless he can 
show either that the demise in favour of the unborn children of 
first defendant was void in law, or that if it ŵ as not void, the 
interest thereby created in favour of second defendant as well as 
that of first defendant were those of limited owners. W e are not 
prepared to find for him on either of these legal contentions.
But his pleader quotes Rani Auand Kunwar v. The Court of 
Wftr<?.‘;(l) for the further purpose of showing that if the heirs 
nearer in succeasion collude with the life owner, a more distant 
reversioner may sue.

In this case defendants Nos. 1 and 2 put in a joint written 
statement asserting that under the deed of settlement the first 
defendant became absolutely entitled to the properties given to 
her thereby. It was also put forward that if this was not the 
right construction to be put on the document, the plaintiff was 
still not entitled to sncceed.

The construction of the document depended on the interpre
tation to be put upon it in a Coui't of Law. It is not known 
what view the miaor will adopt as to her righrs when she 
attains majority. At present she is under the contr®l of her 
fatlier and mother who have merged her interests in their own.
The circumstances, therefore, are not such as to justify a
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M tji'hiiswamt presumption tliat she will not assert lier reversionary rights 
fVvTAE, siie becomes a majoi’s and tliere is certainly no evidence

T,/,

K alyani  fcliat wken plaintilf filed liis suit he was aware that the presump
tive reversioner (second defendant) was collucliag with tlie firstAw MAL.

A. declaratory decree is a matter of discretion [vide Doonja 
■Persad Singh v. Boorga Konwari{l)'] and we think that the 
Distriofc Judge exercised a sound discretion in refusing to give 
the plaintiff the relief sought in his plaint  ̂ seeing that there is 
already one and there may in time be more than one preferen
tial heir to him.

This second appeal is dismissed with costs (one set). In the 
District Mnnsif's Court the plaintiff succeeded on the issue as to 
adoption and to a great extent on other issues. W e direct each 
party to bear hia own costs in the Court of First Instance and 
that the order of the Lower Appellate Goart as to costs of the 
first appeal do stand.

K.IL

APPELLATE CIVIL.

Before Mr. Justice Ayling and Mr. JusUoe Seshagin Ayyar.

1916, KULLAPPA GOUNDAN ( P laintiitf R e spo n d en t) ,  A p p e l l a n t ,
October, 31

and if,
"N oyember,
1 and 9. ABDUL RAHIM SAHIB, F ir s t  Dffii?EKDANT (F ib s t  D e fe n d a n t

P e tit io n e e ) ,  R ebpondbnt .*

Court Fees A a  (F I l  o f 1870), sec. 7, cl. v (6) and (e )  ~  Jssesned, land  — 
Coconut trem ihereon— SvAt for land and treea— ValudUon o f suit— Qarden, 
meanincj of.

In a suit to recov-er possession of assessed land on which coconut trees .stand, 
,he valuation should be under sectiou 7, olanso r (6) aud not tinder clause v (e) 
jf the Court Fees Act (VII of 18V0).

The word ‘ garden ’ in section 7, clause v (s) o f\tlie Court Fees Act (VII of 
LS70) should be Laken as referring primarili" to a garden in rbe English seriso, 
>hat is an, ornamental or pleasure or vegetable garden attached to a house.

Andothodan M oid inv , PM ainiath  Mamally (1889) I.L.R., 12 Mad., SOI, 
'F- B.), referred to.

(1 ) (1879) I .L .R ., 4 C a lc .,  1 9 0 .

*  Letters Patenfc A ppeal No. 110 of 1915,


