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PRIVY COUNCIL *
B A L A K R I S H N A  U D A T A R  (P e t it io k e b ) ,

V.

V A S U D E V A  A Y Y A R  ( R espondent) ,

]0n appeal from the Higli Court of Judicature at
Madras.’

Religions ISndjriwmsnts Act (XX oj 1863), sec. 10 —Vacancy in Temple Onmmiltee—  
Jurisdiction of District Judge— Civil Fr cedure Code {Act V o /1908), sec. 115 
— Poiver of revision by the High Gourt— Duiy of remaining memhers of the 
Committee— Failure to ^perform duty— Election held after expiration o/ the 
statutory time.

Tbe High Court has jurisfliction iindcr section 115 of the CiAdi Procedure 
C'̂ ’de. 1P08, to rense an order of the Disfcric-t Judge made nadir section 10 of the 
HeligioiiH Eudownaenhs Acfc X X  of 1863 on the oocui’rence of a vacancy in a 
Temple Committee deolarins that an election by the remaining meTnber.̂  of the 
Committee to fill up the vacancy was regalarly held  ̂ and thit the appointmeat 
of the person was valid.

No appsal lay nnder the Civii Procedure Oode from such an order. In mak
ing the order the District Court was acting in a Juiicial oapa-ciiy as a Court of 
law, and nof merely in an adminiwtrative capacity.

The matter in which the order of the District Court was made was a “ case’ ' 
witiiin the meaning of section 115 of the Civil Procedure Code, ] ‘JOS. A  
“  case ”  includes an ex parte application such as that made in this mat’er.

MinaTcsM Naiduv, Surbramanija Sastri(_18S8) I.L.K., 11 Mad.,5J6 j s.c. L .R ,,l-i I.A., 
KW, distinguished.

On the true construction, of section 10 of *ActXX of 1863 the power of 
the remaining membors of the Committed to fill up the vacancy must be 
exercised within tiicaa moatha from th ed iteo f the occurreuOG of the vacancy 
The District Court had no jarisdictiun after the expiration of the three months 
to direct the remaining members of the Oommlttee to fill up the vacancy by 
election, or to make an order purporting to validafco the appointiiient of the 
person elected. If the Committ. e do not perform their duty by holding' an 
election within three months to fill up tka v.tcanoy, a subsequent oleetion by the 
I’eTnaining members Kfter the expiratiiou of three months is invalid : and this is 
so notwii.hstanding that such a cot struotion would emiblo the remaining mem" 
bersof the Conimittoe by their own default, to practically disfranchise the 
electors, and at the dis;cretion. of the Court possibly to pi-ocure the patronage 
for themselvef?. The only remedy for that is to alter tke law, if wrong, by 
legislation. The Board can. only declare the law.

A p p e a l No. 39 of 1916 from a jadgment and order f23rd Sep- 
teraber, 1913) of the High Court at Madras, which set aside an 
order (19fch July, 1913) of the District Judge of Tan j ore which
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*  Present;—YisooMxit H a ld a n e , Lord AtkinsoNj Sir John Edge, and Mr. 
Ambkr Ai.1.
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B a l a k u i s i i n a  lie purported to appoint tlie appellanfc a life-m ember of fche Deva» 
Udavae (Temple) Committee o f Negapatam.

Yasudeva present appellant claimed to be a member of the Temple
AŶ AR. constitutf^d under tho Bengal and M;idra,s Eeligious

Endowments Act (X.v of IS’63). His cltim was -negatived by 
tlie High Coart on the ground that lie had not been elected or 
appointed a member of the Temple Committee in the manner 
required by law.

The main question for determination on this nppeai was 
whetlier or not the apptdlant had been properly elected or 
appointed on a vacancy occurring in the Temple Committee. 
Another question was whetlier this appeal was competent being 
not from a final order of the High Court, but from an order 
remanding the case for disposal in accordance with law.

The provision for filling yjicancies in the Committee is section 
10 of the Act of 1863^ which is as follows :—

Section 10. “ Wlionever any vacancy shall occur among the 
members of a Committee appointed fis above a new member shall be 
elected to fill the vacancy by the persons interefeted as above provided. 
The reniairiiiig members of the Committee shall as soon as possible 
give public notice of such vacancy and shall fix a day which shall 
not be later than three months from the date of such vacancy for an 
election of a new member by the persons interested as above provi
ded under rules for elections which shall be framed by the local 
Government, and whoever shall be then elected nnder the said rules 
shall be a member of the Committee to fill such vacancy. If any 
vacancy aforesaid shall not be filled up by such election aa aforesaid 
within three months after it has occurred, the Civil Court on the 
application of any person whatever may appoint a person to fill the 
vacancy or order that the vacancy be forthv̂ îth filhd up by the 
remaining members of the Committee, with which order it shall 
then be the duty of such remaining members to comply, and if this 
order is not coraplied with the Civil Court may appoint a member 
to fill the said vacancy.”

The facts of the case aro sufficiently stated in the judgment 
of their Lordships of the Judicial Committee and the case on 
appeal |;o the High Court (Siu Charles A r n o l d  W h i t e ,  O.J.j and 
O ld field , J.) will be found in Vasudeva Aiyar v. The Negapatam 
Devasthanam Coinmittee{l).
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V.
V a s d d e v a

The District Judge iield that appellant Lad been properly B a l a k r w h n a
T ̂  O A Y Aelected, and that order was set aside by the High Court.

On this appeal—
De Griiyther, K.G., and Sproule for the appellant contended 

that the High Court had no jurisdiction to bring the decision of 
the District Judge up on revision under section 115 of the Civil 
Procedure Code  ̂ 1908, which had no application to proceedings 
in a matter dealt with by section 10 of Act X X  o£ 1863. The 
matter in which the order of 19th July, 1913 was made was not a 
“ case ” within the meaning of section 115 of the Code : a case’  ̂
meant a suit or proceedings in a suit Suhhaya v. Aday Naidu(l).
The making of the order by the District Judge was not a judicial 
act, but merely an act administrative or ministerial : MinaJcshi 
Naidu V. Subrarnanya Sastri{2). No appeal lay from his deci
sion. When a vacancy on the Committee occurs  ̂ Act X X  of 
1863 makes it a daty ou the remaining members to hold an 
election within three months from the occurrence of the vacancy 
and enacts that if they fail to discharge that duty, the jurisdic
tion of the Court in the first instance was limited to either itself 
appointing a person to fill the vacancy, or to make an order in 
the nature of a mandamus to compel performance of the dnty  ̂
section 10 of the Act should not be construed so as to give the 
right of appointment to the Committee as a result of their own 
default in holding an election. The appellant’s appointment, it 
was submitted, was validly made.

A . M. Danne and H. N. Sen for the respondent were not 
called upon.

L o r d  A tk in s o n .— This is an appeal from a judgment and order 
of the High Court of Ĵ Eadras, dated the 23rd September, 1913, 
setting aside an order of the District Judge of Taujore, dated 
the 19th July, 1913, by which the appellant was appointed a 
life-member of the Devasthanam (Temple) Committee of Nega- 
patam. This order of the District Judge purports to have been 
made, in the events which had happened, in exercise of the 
powers conferred upon him by section 10 of* Act X X  of 1863, 
the Bengal and Madras Native Religious Endowments Auk

That section runs as follows ;—
“ Whenever any vacancy shall occur among the members 0 £ 

a Committee appointed ae above, a new member shall be elected to

L oud
ATKlNtON.

(1) (1914) 3U Mad., L.J. ts71.
(2) (1888) I.L.E , 11 Mad., 26; s.c., L.E., 14. I.A., 160.
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BiLAKRisPNA fiH tike vacancy by the personb interested as above provided. The 
U d a y a b  i*emaitiing members of the Comaiittee shall as soon as possibletj.

V a s o d k v a  public notice of such vacancy, and tihall fix a  day which K h a l i  not be
A. Y Y A Ei
___  " later than three months from the date of such vacancy for an elec-

A x k i n ^o n  of a new member by the persons interested as above provided
under ruh s for elections which shall be framed by the local Govern
ment, and whoever shall be then elected under the said rales shall 
be a member of the Oommittee to fill such vacancy. If any vacancy 
aforesaid shall not be filled up by such election as aforesaid within 
three months after it has occurred, the Civil Court, on tlie npplica- 
tion of any person whabever, may appoint a person to fill the 
vacancy or may order that the vacancy be forthwith tilled up by the 
remaining members of the Committee, with which order it shall then 
be the duty of such remaining members to comply ; and if this order 
be not complied 'with, the Civil Court may appoint a member to fill 
the said vacancy.”

By the second section the wordis Civil Court ” and Court '̂ 
are defined to mean

“ The Principal Court of Original Civil Jurisdiction in the dis
trict ia which the mosque, temple or religious establishment is situate 
relating to which or to the endowment whereof any suit shall be 
instituted or application made under the provisions of this Act.”

It -would, appear that, if the endowments of the temple be 
situate in districts other than that in which the temple or leli- 
gioas establiskmonti is itself situated, different Coui-ta may in 
relation to it and. its affairs be Civii Courts within the meaning 
of this definition. Moreover, it is to the Civil Court, and not to 
an individual Judge who may preside in or constitate the Civil 
Court, that jurisdiction is given.

A vacancy occurred in the above-mentioned Committee 
by the death on the 3rd May, 1912 of the Hon. Diwan 
Batadur R. Eaghaaatha Rao, c.s.r. The Committee did not 
hold any election of a member to fill this vacancy. On the 
contrary, they on the 20th June, 1912 directed their managing 
member to request the then District Judge of Tanjore, Mr. 
A. P. G. M o sca ed i, to nominate, in exercise o f the powers con
ferred upon him by the above-mentioned section, a person to 
serve upon the Committee. That request was duly made by the 
managing member by letter addressed to the District Judge on 
the 16th July, following.
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L o u d

A t k i n s o n .

Tlie District Judge, having considered tliis letter, made an Baxakrishna

order on the 1st October, Id 12, requesting the m a n a g i n g  member ^
i  V a s c d i s v a

to report, AYYAB.
“ if there was any reason why the Court should not order that 

the vacancy should be filled up by election, as provided in section 
10 of the Act.”

It is clear from this letter that the District Judge considered 
he had under the statute jurisdiction to order the Committee to 
hold an election of a member in order to f i l l  the vacancy ; and 
though an order which he subsequently made upon the 6th 
Jan uary1913, is very guarded in its terms it has been assumed 
that he meant to exercise this jurisdiction.

On the 21st October^ * 912, the managing member replied to 
the District Judge’s communication of the 1st October, 1912, 
forwarding a copy of a resolution passed by the Committee in the 
previous June to the effect that they would not hold an election, 
and renewing the request to the Judge to nominate a member.
On the 2nd January, 1913, the present respondent, in the 
character of a person interested, filed a petition in the District 
Court praying the Court to fill up the vacancy in the Committee 
by nomination, on the ground that the list of voters was stale 
and that delay would occur in preparing a new list. The same 
District Judge, M r. M o sca rd i, made on this petition the order 
already referred to of the 6th January, 1 913. On the face of the 
order it is set forth that it was argued—
“ that the intention of the legislatui’s in section 10 of the Act was 
clearly that such vacancies should be filled by the Committee by 
election, and only in the last resort by the Court.”

It is also pointed out that—
“ the Committee had a voters’ list drawn up so recently as 1909, 
that there was no reason why an election should not be held in this 
case . . . and no , . , i*eason was urged wh  ̂ the provisions
of section 10 of the Act should not govern this case,”

The last paragraph of the Order runs thug :—
“ It is clear to me that it is the duty of the Committee to fill 

np the vacancy by election, and that there is no obstacle preventing 
them from doing so. I therefore order that the vacancy "be forth
with filled np by the remaining members of the Committee, Time, 
three months.”

It will be observed that it is not stated explicitly in th is  
order by w h a t process the Committee are to  fill up the vacancy,



BALAKBtsuwA wlifltlier by election or by nomination or co-opfeion. The 
Ud̂ vas q£ the Oornmittee, however, owing possibly to the

mafcbers already '̂ referred to set forth on the face of the order^
- —  came to the conclusion that by it they were directed to hold an 

AxKiSox, election which, on the 24fch March, 1913, they accordingly did.
The appellant was the only candidate; 1,745 votes were recorded 
for him. The Oornmittee thereupon declared him duly elected, 
and reported the result to the ’District Conrfc.

About this time a new Juclg-e, Mr. 0 . G-. Spenceb, was 
appointed to the Distiict Court of Tanjore, and during the 
months of April and June certain apjlicaiions were made to 
him with which it is quite unnecessaTy io deal.

Four petitions wore then presented to the District Court, 
one bearing date the 23rd June, 1913 by the present appellant  ̂
praying that it might be declared that his election was valid, 
and that he might be permitted to perform his duties; one of 
the same date by the present respondent allegiug that the 
election was void, and praying that the Court mighty by its own 
nomination, fill the vacancy3 and two bearing- the respective 
dates o£ the l7th May, 1913 and 18bh July,1913 by one Dakshina- 
moortiii Pillai, praying that the election might be declared void 
for several reasons, including amongst others the alleged defective 
nature o! the voters’ lists.

On the 19th July, 1918, the District Judge, Mr. 0, Gr. 
S pe n c e r , dealt by one order of that date with the inatters o f  

these four petitions, and decided, that the election oE the present 
appellant was regular, and acccpted him as a member oE the 
Oomraittee, on the ground that upon the true construction of 

the lOfch section o£ the aforesaid Act of 1853, the words, or 
may order that the vacancy be forthwith filled up by the 
remaining members of the Committee/’ must be taken to mean 
by implication ‘ ‘ filled up by the members of the CcmmiLtee by 
election/^ since that is the mode prescribed in the earlier portion 
of the section for filling up a vacancy by them. It will be 
observed that this order is based upon the assumption that the 
earlier order of Mr. .A. F . G. M oscaedi of the 6th Janizary, 1913 
was in effect an order directing the Committee to fill up the 
vacancy by holding an election, and that it was understood and 
acted upon by them as such.
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V.
V a s c d e v a

AtYAR.

L o r d

A t k in s o n .

The present respondent upon the 6fcK August^ 1913 presented B a l a k r i s h n a  

a Detition to fclie Higli Courfc askinar for a revision of this• O O
order under the 115th section of the Code of Civil Procedure, to 
whicli lie made the present appellant and the Temple Committee 
respondeatg, Oa the application coming on for hearing, a 
preliminary objection was raised that a petition for revision of 
the adjudication of tlie District Court did not on the legal 
construction of the siatiito in such a matter as that dealt wifcli in 
section 10 of the Act of 1863 lie.

The High Court held that this objection, failed, and 
proceeded to deal with the merits of the application. In 
reference to them tliey held that, according to the true 
construction of the 10th section, the District Court had no 
jurisdiction whates^er to order the remaining members of the 
Committee (as it wag taken it had ordered them) to fill up the 
vacancy by means of an election  ̂ oi- to validate the filling up of 
it by these means in obedience to such an order, and ordered 
that the order of the DisLricfc Judge, Mr, S p en cer , dated the 19th 
July, 1918, shouli-be set aside, as made witliout jurisdiction, 
and that the case should he sent hack to be dealt with by the 
District Court by the light of this judgment.

On the hearing of this appeal both these points have been 
raised and argued. lu their Lordships’ view the decision of the 
High Court wag on both points right, and they fully concur in 
and approve of it.

As to the preliminary objection. The 115th section of the 
Civil Procedure Code enables the High Court, in a case in which 
no appeal lies, to call for the record of any case if the Court by 
which the case was decided appears to have acted in the 
exercise of a jurisdiction not; vested in it by law, or to have 
failed to have exercised a jurisdiction vested in it, or to have 
exercised its jurisdiction illegally or with material irregiilarify 
and ‘further enables it to pass such an order in the case as the 
Court may think fit.

It will be observed that the section applies to jurisdiction 
alone, the irregular exercise, or non-exercise of it, or th‘e illegal 
assumption of it. The section is not directed against conclusions 
of law or fact in which the question of jurisdiction is not 
involved. And if the appellant’s contention be correct, then 
if the Civil Court should absolutely and. whimsically decline
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IjOBD
A t k i n s o n .

B a l a k r i s h n a  to exercise its jurisdicfcion and refuse to make any orders as to tlie
UiMYAE filling up of vacancies, no matter how many existed, there

V asctdeta ^yould nofcj in a case such as the present, be any remedy available
YY K.

under this section and no nppeal would lio.
The act of the District Court complained of in the present 

case was an adjudication by id that the present appellant having 
been elected in pursnanoe o£ an order of the Court was a 
member of the Committee. The words of the statute are:

“ And whoever shall be then elected and the said rules shall be a 
member o£ the Commitfcee to fill such -vacancy.”

If the election be valid and regular, the person elected becomes 
a member of the Committee without any consent or approval 
being given by the District Court. It is contnnded, however, that 
the making- of this order, nt^cessarily involving, as it does, the 
construction of the statafce— a pure matter of law— is not a 
judicial, but merely an administrafcivo or ministerial act. A
kt-y, it would appear to their Lord..ships, as to the true position
of the Civil Court under this 10th section may be fouud by 
referring to tho position it occupies under the immediately 
preceding" and some of the suoceedia^ sections of the Act. 
Section 9 provides that every member of a Committee appointed 
under sections 7 and 8 sball hold office for life unless removed 
for misconduct or unfitness, and no such member shall bo 
removed except by order of the Civil Court. Surely in such 
a question as the amotion of an officer from his office for 
misconduct or unfitness, the Court which makes the order 
removing him is exercising judicial functions ? Any order made 
in such a matter in disregard of the requirements of natural 
justice, sncb, for instance, aa proceeding without giving the 
member sought to be removed notice, or affording him an 
opportunity of defending himself, would clearly be voidable or 
void.

Again, under section 14, any person may sue in this Civil 
Court the manager or superintendent of the mosque or the 
members of this very Committee for breach of trust or 
misfeasance. And the Court might decree specific performance 
of any acts to be done by either of these functionaries, mityht' jn
award damages against him, or might remove him from office. 
Under section 16 the Courh, in a suit pending before it, might 
refer the matter to arbitration.



Ifc appears to their Lordships to be clear that in all these Badakhishka 
matters the Civil Court exercises its powers as a Court of Law, Udayas 
not merelj  ̂ as a persona designaia whose determinations are not Vabubbva 
to be treated as iudgments of a legal tribunal.
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Ifc was next contended that the matter of the four petitions Atkinson. 
in which the order of the 19th Julj^ 1913 was made, did not 
constitute a “ case"” within the meaning of the 115th section of 
the Code of Civil Procedure. No definition is to be found in 
the Code of the word “ case.’  ̂ It cannot  ̂ in their Loi-dships  ̂
vieWj be confined to a litigation in which there is a plaintiff who 
seeks to obtain particular relief in damages or otherwise against 
a defendant who is before the Court. It must  ̂ they think^ 
include a,n ex ^̂ arte application^ such as that made in this case, 
praying that persons in the position of trustees or officials should 
perform their trust or discharge tlieir official duties. Their 
Lordships coucarj therefore, -with the High Court iu thinking 
that the matter adjudicated upon was a case within the meaning 
of the 115th section of the Code.

Minakshi Naidu v. Stihramanya Sastri{l) decided by this 
Board, is wholly difierent from the present. There the District 
Judge had. under this section 10, by his order appointed- the 
appellant to fill a vacancy in the Temple Cooamittee. An appeal 
was taken from this order, on the ground of the appellant’s 
unfitness for the post by reason of his religious belief. The 
question of the jurisdiction of the Civil Court to make the order 
was not raised. It was not pretended that a right of appeal—  
which, if given, at all, must be giyen by statute— was given by 
Act X X  of 1863 I but it was contended that ifc was given by the 
540th section of Act X  o 1877, which gives a general right of 
appeal from decrees of Courts exercising original jurisdiction.
The definition of the word decree given in this Act is 
modified by Act X II of 1879, and, as modified, runs as follows;—

“ Decree ” means a formal expresBion of an adj adication upon 
any right, claim, or defence set up in a Civil Court where such 
adjudication decides the suit or the appeal.”

Well, it is obvious that an order made by the Civil Court on 
■ an application which may be made by any person whatever,” 
appointing’ a particular man to 6,11 a vacancy on a committee, is

(1 ) (1 8 8 8 ) I .L .R ., 11 M ad., 26  ; s .c ., L .R ., U  I .A .,  160,

7 3
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Lord
AtkikboN.

Baiakmsukanot a “^decree” witliin the meaning of this definition. TI10 

U b a y a b  Board, on tliat occa.sicm, carefully abstained from expressing any 
VAstjDKVA opinion upon the queBtion whetlier proceedingSj somewhat in the 

nature of guo ivarranto, could be taken to remove a person 
improperly appointed.

On the point of substance on the merits it was next contended 
that T/hen. a vacancy amongst the members of a committee 
ocGurS;, the statute imposes upon the remaining members a 
statutory duty to hold, within three months from the date of 
the vacanoy, an election in the manner provided by the rules 
for the choice of a new member to fill this vacancy, and that 
i£ these members fail to disoharg'o this statutory daty the 
jurisdiction of the Court is in the first instance confined to 
either itself appointing a person to fill the vacancy, or to making 
an order, Bomewhab in the nature of a mandamus, to compel 
them to perform their statutory duty. Well, in the first place 
it is admitted that the section doea not expressly provide 
anything of the kind  ̂ and in the next place some of its provisions 
ma,ke it impossible to imply anything of the kind.

In the case of an eieotiouj public notice must be given as soon 
as possible after the occurrence of the vacancy, and the election 
must he held within three months after that date; but the 
Order of the Court requiring the remaining members of the 
committee to forthwith fill up the vacancy may not be made till 
long after this period of three months has elapsed. It would in 
snch a case be impoBsible to fulfil the statutory condition as to 
the time for holding the election. Again, the order is to be to 
the effect that these members shall forthwith fill up the vacancy, 
which seems to exclude all the delays contemplated where an 
election is held ; and again where an election is held the 
remaining- members of the committee merely act as the returning 
officer. They do not in any sense fill up the vacancy. The 
electors elect a person to be the new member  ̂ and upon his 
election by them, he, according to the statute,

“ shall he a member of the committee to fill the vacancy 
If in such a ease the vacancy can properly be said to be filled 

up by anybody, it is by the electors rather than by the remaining 
members of the committee that this is done, whereas the order to 
be made in case of their default contemplates, and indeed directs, 
that these members themselves are to fill up the vacancy. Th§
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filling of it up is to be their act. It is to be done by them forth- B a i ,a k e is h n a  

withj without the aid or intervention of any electors or other 
persons and it would appear to their Lordships it must be an act

A y y a b .

L o b d
kindred in character to that which the Court itself may do, 
namely, appoint a person to fill the vacancy. It was also urged atkinson. 
that if his construction of the section be adopted, it would enable 
the remaining members of the committee, by their own default, 
practically to disfranchise the electors, and at the discretion of 
the Court possibly procure the patronage for themselves. That 
no doubt is so, and before a legislative body empowered to 
amend the statute, it might furnish a powerful argument for its 
amendment; but the function of this Board is to declare the law, 
not to alter it, and the argument cannot therefore here avail.
In addition it is to be remembered that; where the Civil Court 
appoints, the electors are by and through tlie same default of 
the same members of the committee equally disfranchised, yet 
that is expressly authorized by the sbatute. The Court must be 
trusted not to confer npou these members by its order the power 
to appoint were the nature and circumstances of their default 
show that they are unworthy of being trusted with the privilege 
of appointing a member. Their Lordships are, for these reasons, 
of opinion that the decision appealed from was right, that the 
appeal fails and must be dismissed with costs, and they will 
humbly advise His Majesty accordingly,

Appeal dismissed.
Solicitor for the appellant— 0. A. Cayley.
Solicitor for the respondent—’Douglas Grant.

J,V.W .


