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thing has since occurred by which the law has been altered. It
was argued before us that ss. 43, 69 and 70 of the Contract Act
(IXof 1872) have made a. ehange in the lawon this point, and that
such a suit as the present has become one for ““ money due on bond
or other contract, or for damages.” We are unable to accede to
this view. The sections referred to appear to us to do no more
than state in written form what was theg law before the Contracs
Act, and the consequences of a given rule of law must be the
same whether it be written or remain unwritten.

A somewhat different view has been taken in a partially analo-
gous case by the Allahabad High Court in Nathprasad v. Baij-
nath (1) ; but that view has not been followed in this Court.
Nobin Krishna Chukravati v. Ram Kumar Ghakravati (2) and
Special Appeal No. 2,350 of 1879 (3). The appeal must, there-
fere, be heard on its merits.

The appeal will be dismissed with eosts.

Appeal dismisssd.

APPELLATE CRIMINAL,

Before Mr. Justice Field and Mr. Justice Norris.

IN tHE MATTER OF THE PETITION oOF CHAROO CHUNDER MULLICK
AND OTHERS.
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High Court's Criminal Procedure Act (X of 1875), ss. 14 and 147— Commil-
ment, Application to guash—24 and 25 Vict. c. 104, ss5. 13-and 15.

The words “or other proceeding’ in's. ¥47 of Act X of 1875, do not
include a commitment, and an application to have a commitment quashed:

can be entertained under the provisions of that section.
Applications under s. 14 of that Act should be disposed of by the High
Court in the exercise of its Ordinary Original Criminal Jurisdietion.

I this case three persons,named -Bunwari Lall, Charoo Chunder
Mullick, and Chintamoney Doss, were. charged before Mr. B, L.

% COriminal Motion against the order of B. L. Gupta, Esq., Presideney
Magistrate of Calcutta, dated the 9th October 1882.
1) I L. R, 3 All, 66. (2) L. L. R., 7 Cale., 605. (3) Unreported..
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Gupta, one of the Presidency Magistrates, with certain offences.
under the Penal Code and Act XIV 0f1866 (The Post Office Act.)

The first accused Bunwari Lall, who was a post office peon,
was charged under s. 406 of the Penal Code, with criminal breach
of trust in respect of a nnmber of voting papers entrusted to him
to deliver to the address of one Kedar Nauth Dutt. He was also
charged unders. 409 of the same Act with criminal breach of trust
as a public servant in his capacity of post office delivery peon in
respect of the same voting papers ; and he was further charged with
having committed an offence punishable under s. 47 of Act X1V of
1866 (The Post Office Act.)

The other two accused, Charoo Chunder Mullick and Chinta-
money Doss, were charged with having aided and abetted the first
accused in committing the offences charged under ss. 406
and 409 of the Penal Code, and also with having abetted
the offence charged under s. 47 of Act XIV of 1866; and
thereby having committed an offence punishable under s. 52
of that Act; and they were further charged with having fraudu-
lently retained or wilfully kept or obtained a voting paper, and
thereby committed an offence punishable under s. 45 of Act XIV
of 1866, while Bunwari Lall was also charged with having abetted
the commission of that offence.

The case was heard and inquired into by Mr. B. L. Gupta,
who committed all of them to the High Court for trial.

Thereupon the accused petitioned the High Court, and applied
that the record might be sent for, and the order of commitment
quashed and their discharge directed, on the ground that the
said commitment was illegal, because the evidence given iu the
investigation before the Magistrate was not sufficient to justify
the charges; and, even supposing it to be true, it was not sufficient
in law to form a ground “for the commitment, and consequently
that the Magistrate should have either dismissed the charges or
discharged the accused, and should not have committed them or
any of them to stand their trial before the High Court.

Upon this application the record was sent for, and the case

came on to be argued before a pench consisting of Mr, Justice
Tield and Mr. Justice Norris.



VOL. 1X.] CALCUTTA SERIES.

Mr. Branson and Mr. 3, Ghose appeared for Charoo Chuunder
Mullick.

Mr. L. M. Ghose, for Chintamoncy Doss.
Mr. M. P. Gasper; appeared on behalf of the Crown.

The judgment of the Court (FieLp and Norris, JJ.) was
delivered by e

Fretp, J.—In this matter an application has been made asking us
to call up the proceedings connected with the commitment of
three persons, Baboo Charoo Chunder Mullick, Chintamoney Doss,
and Bunwari Lall, with a view to such commitment being quashed,
on the ground, first, that as regards one of these persons; Baboo
Charoo Chunder Mullick, there is no evidence which can in any
view of the ease incriminate him; and, secondly, that as regards
all three accused, even if the truth of the facts deposed to by the
witnesses examined before the Magistrate be assumed, these facts do
not constitute any offence punishable by the Criminal law.

The application at first purported to be made under s. 147
of the High Courts’ Criminal Procedure Act X of 1875, but it
comes before us to-day as an application under either this section
or s. 14 of the same Act. ‘

The first question with which we xow propose to deal is
whether an application of this nature, an application that is to
quash a commitment made by a Presidency Magistrate, can be
entertained, and an order quashing such commitment made under
the provisions of s. 147,

This section is as follows: “Whenever it appears to the
High Court of J udicature at Fort William, Madras, or Bombay, that
the direction hereinafter mentioned will promote the ends of justice,
it may direct the transfer to itself of any particular case from any
Criminal Court situate within the local limits of its ordinary
original criminal jurisdiction, and the High Court. shall have
power to determine the case so transferred, and to quash or affirm
any conviction or other proceeding which, may have been had
therein, but so that the same be not quashed for want. of form, but
on the merits -only.” ' ‘

The proceeding which we are asked to quash on the present
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occasion is net a conviction but a commitment ; and what we have
to decide is whether a commitment is a proceeding within the
meaning of the words “or other proceeding.” We have considerad
this question since the application was first made to us the day
before yesterday, and we are both of opinion that a commitment is
not 2 proceeding within the meaning of these words. According
to the usmal construction, the words “or other proceeding” must be
taken to mean other proceeding of the same nature, gjusdem generis,
with a conviction. Now a conviction is a definitive decision of a
Judge or Magistrate having jurisdiction to deal definitively with
the matter before him, whereas a commitment is merely a preli~
minary proceeding by which a Magistrate, not himself having
jurisdiction to deal definitively with the matter before him, sends
that matter to be definitively disposed of by another tribunal.
That this is a distinction well understood and indeed made by the

"Indian Legislature itself will appear from section 10 of the Penal

Code and illustrations () and (d) to that section, Itappearsto us,
therefore, that a commitment is not a proceeding gjusdem generis
with & conviction. It was asked in the course of argument what
proceedings can the Legislature be supposed to bave intended by
the words “or other proceeding,” if these words do not include a
commitment? The answer to this question is not difficult, There
are numerous cases in which a Presidency Magistrate has jurisdic-
tlon to meke a definitive order other than a conviction. For
example, he can make an order punishing for contempt of Court
(ss. 205 to 207, Ohapter XV of the Presidency Magistrate’s
Act, IV of 1877).  He oan make an order requiring security to
keep the peace (ss 208 to 211 of Chapter XVI of the same Act).
He can make an order requiring security for good behavionr:
{ss. 212 10 214 of the same Chapter). He can make an
order putting 2 person in possession of immoveable property
(5. 283 of the same Act). He can makean order for main-
tenance, (s. 234, 285, OChapter XVIII of the samie Act)
He can make an order giving compensation for a groundless charge
‘or  complaint (s. 242 of the same Act). All these -orders
ate in- their nature definitive, that is, unless brought before &
superior tribunal for revision and thersupon revised, they are and
‘remain final, It appears to. us that in using the words “or. other
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proceeding” in s. 147 of the High Court Criminal Procedure
Act, the Liegislature contemplated proceedings aud orders such as
those which I have just mentioned.

But there are other considerations which have influenced us

it arriving at a conclusion in this matter. When a proceeding is

transferred to the High Court unders. 147, the High Court
has power to “determine the case so transferred and to guash or
affirm any conviction or other proceeding which may have been
bad therein, but so that the same be not quashed for want of form
but on the merits only.”

In other words the High Court, in order to. the exercise of the
jurisdiction hereby conferred, must proceed to consider all the
evidence in the ecase, must come to a finding upon questions of fact,
for otherwise it could not quash or affirm on the merits, In so
dealing with a case, which in the ordinary course would bs tried
by a jury, with whom rests the decision upou questions of fact,
the High Court would be superseding the jury, by whom in the
usual course the cage would be tried. We think it extremely

improbable that the Legislature contempl.xted_ any such resulk

as this. -

Then, again, if a commitment may be quashed upon-the merits

under . 147, and an application to this effect may be made

by or on behalf of any accused person who has been committed,
it will, in practice, be made only in those doubtful cases in which
there is reason to hope that the application to have the commit-
meut quashed will prove successful. If that hope should be found
to be a mistaken one, the result would be that a prisoner, com-
mitted wpon evidence sufficiently weak to' make the result of a

trial doubtful, would come to his trial prejudiced by the opxnzon,

of ', Division Benoh of two Judges pr onounced- ugsunsﬁ hini to the
effect that the commxtment ouo‘ht not'to be quashed. It may be
snid that the nooused- person. could avoid this result by abetaining
from making .an appllcauon under 8 147, to have his commit-
meng quashed ; and that, 28 he can foresee this effect of an un-
snceessful apphcntxon, he canuot justly complain of a result brought
‘about by his.own actlon. Giving to this argnment all the' consi-

deration which it deserves, we canuot think .ﬂmt the Liegislature -
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intended that a Bench of two Judges should pronounce their
opinion publicly upon the merits of a case, which must afterwards
come before a jury. . .

Then again when a Magistrate has committed a case, be
becomes functus officio, aud it may be said with some show of reason
that there is na case before him which can be fransferred to the
High Court.

For all these reasons it appears to us that the.words ¢‘or other
proceeding” in s. 147 of the High Court’s Criminal Procedure
Act X of 1875, do not include a commitment ; and that no applica-
tion to have a commitment guashed can be entertained under the
provisions of that section.

But there is another section in the Act wunder which it
may be possible that the petitioners may obtain that whbich they
seek, I say “may be possible” because upon this point speak-
ing for myself, I desite to express no opinion, and this for
the reasons which I shall presently stato. The section to which
I veferis s. 14, which provides that ¢ when any charge or
portion of a charge, recorded as aforesaid, appears to a Judge
of the High Court at any time before the commencement of the
trial of the person charged to be clearly unsustainable, such
Judge may make on the charge an entry to that effect. Such
entry shall have the effect of staying proceedings upon the charge
or portion of the charge,” &e. Now the jurisdiction conferred by
this section is a jurisdiction which may be exercised by a J udge,
that is one Judge of the High Court.

Having regard to that which has been determined by. the
learned Chief Justice under s. 14 of the High Court Act, 24 and
25 Vie., cap. 104, we are agreed, and speaking for myself I am
very strongly of opinion that, if this matter is to be heard by a
single Judge, it should be heard by my brother Norris and that I
ought not to sit to hear it,

The Chief Justice has determined, under the section just quot-
ed, that Mr, Justice Norris and myself “may form a Division,
Bench, and hear and determine any appeal, motion or other matter,
in any civil or criminal case which may be brought before the
High Court in its Appellate Jurisdiction, or which they shall order
to be brought before them.,” Now, clearly a matter under s. 14
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of the High Courts’ Criminal Procedure Act is not a malter
brought before the High Court in its Appellate Jurisdiction. I take
it that the words, “or which they shall order to be brought before
them” have veference only to the same Appellate Jurisdiction.

Then the Chief Justice has further determined that on and
after the 18th September 1882, and until further order, the
ordinary Original Civil and Crimina] Jurisdiction of the High
Court, shall be exercised by the Honorable Mr. Justice Cunning-
ham, the Honorable Mr. Justice Norris, and the Honorable Mr.
Justice Pigot sitting separately.

And the Officiating Chief Justice has determined on the 14th
August 1882 that until further order the ordinary Original Crimi-
nal Jurisdiction of the Court shall be exercised by tbe Honorable
Mr. Justice Norris. Itis quite clear from this that I am not,
and that my brother Norris is, a Judge, as to whom it has been
determined by the Chief Justice under the provisions of s. 14
of 24 and 25 Victoria, cap. 104, that he shall sit alone for the
oxcrcise of the ordinary Original Criminal Jurisdiction of the
Court; and this being so, it appears to me proper, that as this
matter is one falling within that juriedietion, it should be dis-
posed of by Mr. Justice Norris.

I have further thought it right to consider whether this mattey
shall be heard by myself and my brother Norris sitting together ;
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in other words whether I shall continue to sit with my learned -

brother for the hearing and determination of the matter, asa
matter to be disposed of uunder 8. 14 of the High Courts’
Criminal Proceduve Act, and I have decided not to do so. 8o
long as we had not determined whether or not the matter could
be dealt with under s. 147, I have continued fo sit, becaunse
it has been the recent practice of this Court that
" matters under this section should be dealt with Ly the Divi-
tion Bench for the time being exercising the Appellate Criminal
Jurisdiction of the Court. During my experience several cases
_have been so disposed of. I may refer by way of esample to the
case of The Empress v. Thompson (1) 3 Wood v. The Corporation of
the Town of Caleutia (2); and Iun re Poorna Churn Pal (3). The

(1) I L. R, 6 Cale, 523.  (2) T. L. R, 7 Cale., 322.
(3) I. L. R., 7 Calo, 447,
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1882  former practice was to bring applications under the section before
Omaroo & single Judge sitting on the Original Bide of the Court. See for

%Huszl’fl? example the cases of The Limpress V. Gasper (1), and the Corpora-
o tion of the Town of Caloutia v. Bheecunram Napit (2). Whatever

Exerrss. doubt there may be as to whether applications under s. 147
of Aot X of 1875 should be heard by the Division Bench exer-
eising the Appellate Criminal Jurisdiction of the Court, I think
there can be no doubt that applications under s. 14 of the
same Act must be disposed of in the exercise of the Court’s
Original Criminal Jurisdiction,

Section 86 of the Letters Patent of 1885 provides that any
function which by these Letters Patent is directed to be per-
formed by the High Court in the exercise of its Original or Ap-
pellate Jurisdiction, may be performed by any Judge or by any
Division Court thereof appointed or constituted for such purpose
undet the provisions of the thirteenth section of the 24 and 25
Viet., cap. 104, This sectiou is as follows: Subject to any laws
or regulations which “may be made by the Governor-General
in Council, the High Court may, by its own rales, provide for the
exercise by one or more Judges, or by Division Courts constitnted
by two or more Judges of the said High Court of the Original
and Appellate Jurisdiction, vested in such Court in such manner
as may appear to such Court to be convenient for the due admin-
istration of justice.”

So far as I am aware no rale has been made under this section
since the dnte of the Letters Patent of 1885 ; but there was a
rale made previously, and while the Letters Patent of 1862 were
in force, viz., * A Court for the exercise of the Ordinary Original
Oriminal Jurisdiction of this Court may be held before one Judge,
and. two or more Courts may sit at one time, in each of which
there shall be one Judge,”-—(See Rule 58, Belchambers, p. 87).
As there is Lere an express provision, Rule 51 does not apply,
which provides that all powers and functions vested in the Court
by the Letters Patent, which are not otherwise cwpres.ély Provided .
for by the Rules of Court, may be exerclsed by a single Judge, or
by a Dmmon Qourt consisting of two or more Judges,

Q)I L R,20Cale, 278 - (21, Ia, R,2 Cale.,. .
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The operation of the rale ahove first quoted (No. 58) is saved
by the second section of the Letters Patent of 1865, which pro-
vides.that all rules and orders in force im mediately before the
publication of these Letters Patent, shall continue in force,
except so far as the same are herahy altered until the same are
altered by competent authority.

It would appear to follow that, while there is a single Judge
there is no Division Court appointed or constituted under s. 13
of the 24 and 25 Vie., cap. 104, to exercise the Original Criminal
Jurisdiction of the Court, and -that, therefore, this jurisdiction
should not be exercised in this or any case by a Division Court
-consisting of two Judges,

It may be that this result would be altered by reading the
words “ subject to any laws or regulations whioh may be made
by the Governor-General in Council” in s. 18, 24 and 25
Vict.,, cap. 104, with sub-seotion 2, section 2 of the Geeneral
Clamses Act I of 1888 : ¢ Words in the singular shall include the
plural,”” and that “a Judge” in s. 14 of Act X of 1875
may thus be held to include two or more Judges. Bubt as this
may be arguable, and as my brother Norris is undoubtedly com-
petent to act alone, I think it will be better that he alone should
proceed to deal with the case, more especially as, if there should
be a difference of opinion, my opinion as that of the Senior
Judge would prevail, and there would be this result that a Judge,
whose competency to exercise jurisdiotion may he argusble, would
overrule a Judge as to whose competency there can be mo
doubt,
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