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APPETLLATE CIVIL,
Before Mr. Justice Ayling and Mr. Justice Srinivasa Ayyangar.

A. R. P, NARAYANAN CHETTIAR A¥p SEVEN OTHERS (PLAIN- 1916.

TIFFS AND SIXTH DEFENDANT), APPELLANTS, 1f;1§ém1t6

v.

K.P.V. R. VEERAPPA CHETTIAR AND FOUR OTHERS
(DerenpanTs Nos. 1 1o 5), RESPoNDENTS.*

Bankruptcy —Siraits Setilements Fankruptcy Orlinance—Debt contracted by a
Hindu in Singapore—Adjudication of bankrupicy and discharge by the
Singapore Court operating to discharge debi— Nom-maintainability of a suit
in India for the balance of the debt againet the bankrupt or his undivided
son—Liability of an undivided Hindu som, mot a joint liability,

A Hindu who was domiciled in India but who carried on trade in Singa-
pore was adjudicated a bankrupt by the Supreme Court at Singapore for debts -
incurred at Singapore and he eventually obtained at Singapore an order of.
discharge unler the Straits Settlements Bankruptey Ordinance, The plaintiff

. who, as one of the creditors, proved his debt and received two of the dividends
. due to him, was a party to the order of discharge. Under the above Ordinance
a discharge operated as an extingnishment of the debt : ) '

Held, that the extinguishment of the debt by the Bankruptey Liaws of Sina~
. pore operated as a discharge of it everywheve and the creditor had. no right to
sue in India the debtor and his undivided sons for the balance of the debt ag if
it wan gtill subsisiing.

Under the Hindu Law a Hindu son is not * jointly bound " with his father
to pay the debts contracted by the father, Hence the said Ordinance under
‘which a discharge of a bankrupt does not discharge a person ‘“jointly bound
with him does not affect the undivided son,

Two brothers, namely, the first and third deféndants in the

\ Suit, who were domiciled in India and who carried on trade in
Singapore owed nearly 14,000 dollars to the firm of the plaintiffs

“and sixth defendant as a result of money dealings carried.on at
Singapore between the two parties. The two brothers were

on their petition adjudicated bankrupts under the Sﬁr‘ai‘tsf]
‘Settlements  Bankruptey Ordinance by the Supreme. Uourt
“at Singapore and wers finally discharged on 8th August 1918.

% Appeal No. 41 of 1915.-



NaRrAYANAN
v,
YVEFRAPPA,

582 THE INDIAN LAW REPORTS [VOL. XL

bankruptey proceedings, received two dividends in respeot
of their claim and were parties to the final order of discharge.
Afterwards the plaintiffs brought this suit in the year 1913
against these two brothers defendants Nos. 1 and 8 and their
sons defendants Nos. 2, 4 and 3, in the temporary Subordinate
Judge’s Court of Sivaganga in this Presidency for realizing
about Rs. 82,000, stating it to be the unrealized balance of their
debt and alleging that the defendants had properties in India
and that the bankruptey proceedings of Singapore did not affect
these properties. Defendants Nos. 1 to 5 raised the plea that
the plaintiffs’ claim was included in the schedule of debts and
that the discharge by the Supreme Court of Singapore
operated as a discharge of the debt everywhere, by virtue
of claunses (3) and (4) of section 30 of the Ordinance. They
also pleaded that the receiving order made by the Singapore
Court vested in the Official Assignee of that Cowrt the
moveable and immoveable properties situated in India also and
that the same cannot, therefore, be proceeded against for the

suit debt. Defendants Nos. 2, 4 and 5, the sons of defendants

Nos. 1 and 3, pleaded in addition that they were not liable as sons

to pay the suit debt asthe discharge operated also in their favour

- ag an extinguishment of the debt. The sixth defendant remained

ew parte. A preliminary issue was raised as follows: “ Whether
this suit was not maintainable owing to the result of insolvency
proceedings at Singapore referred fo in the pleadings.” The
Subordinate Judge found this issue against the plaintiffs. He
also held that the sons were mnot bound to pay the father’s
debts and that they were not jointly bound with their fathers
to pay the suit debt within the meaning of clanse (5) of section

Clanse (3) of section 30 of the Straits Se‘htlements Bankruptoy Ordmance

1888: “ An order of d1sch'1rge ghall release the bankrupb from all other dabta
provable in bankruptey.” ‘

Clause (4): “ An order of discharge sghall be conclusive evidence of tha

. hankruptey and of the validity of the proceedings therein and in any Proceed.

ing- that may be instituted against a bankrupt who has obtained an order of
discharge in respect of any debt from which he is released by the order, the
banke upt may plead that the cause of action ocourred before his discharge and

. may give this Ordinance and the special matter in evidence.”

Clauge (5): An order of discharge shall not release any person who ab the
date of the receiving order was a partner or co-trustee with the bankrupt or was
jointly bound or had made any joint contract with him Oor any person who wag

~murety or in the nature of a surety for him.”
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80 of the Ovdinance. The suit was accordingly dismissed and NARAYANAI\.

the plaintiffs preferred this appeal.
 A. Krishnaswami Ayyar for the appellants.

C. P. Ramaswami Ayyar and P. 8. Vaidyanatha Ayyar for
the respondents.

JupcueNT.—The facts are fully stated in the judgment of
the Lower Court and it is unnecessary to restate them. Two
points are taken for the appellant in the appeal—

First it i3 contended that the discharge of the bankrupts
under Straits Settlements Bankruptey Ordinance by the Singa-
pore Court does nobt operate as a discharge from the debts in
this country. Tt is conceded that the discharge operates as an
extinguishment of the debt and not merely as a bar of the
remedy so far as Singapore is concerned. The plaintiffs and
the defendants are trading at Singapore. The debts were con-
tracted there and were payable there. The plaintiffs proved
their debts under the bankruptcy, received dividends and were
really parties to the order of discharge. In these circumstances
a release of the debt under the Bankruptcy Law of Singapore is
a discharge of it everywhere. The fact that the parties have
their domicile in this country and the defendants have some
property here is immaterial. The rule is, we think, accurately.
stated in rule 115 of Mr. Dicey’s book on the Conflict of Laws.

The next point is equally baseless and it ig this: The first
defendant and his brother the third defendant were adjudicated
bankrupts. The second defendant is the son of the first and
defendants Nos. 4 and 6 are the sons of the third, All the five
are members of a joint Hindu family and they have some family
property here. The contention is that the effect of the discharge
is only to release the father from liability but that does not

affect the Hindu Law liability of the sons to pay the debts of

the father and that the creditor is entitled to sue the sons and

recover the debt from out of their shares of the joinb family

- property. This, it is said, follows from elause (4) of sestion 30 of
~ the Bankruptcy Ordinance which like section 28 of the Epglish

~ Bankruptey Statute declares the effect of an order of disc‘hat-ge.‘
- The material portion of the clause is as follows : * An order of-
‘ éhscharge shall not release any person who at, the date of the
- receiving order was jointly bound or had made any joint contract
th hln‘l_”; The questm is Whegher s Hindu :SOIIVIS Jaintly bound_ |
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with his father to pay the debts within the meaning of the
seotion. We think not. The liability of a Hindu son to pay
the debts of his father not being illegal or immoral (Avya-
vaharika) has been developed by judicial decisions from his
pious obligation to save the father from sin, as laid down by
the Hindu Law Texts. This lability as now developed is
certainly not a joint liability, nor a joint and several liability as
ordinarily understood in HEnglish Law ; in fact it is difficult to
bring it under any partioular legal category of the Iinglish Law.
In Ramasami Nadan v. Ulaganatha Goundan(l), which
for the first time settled that the son could also be joined
with the father in a suit to recover the father’s debt, Sir V.

BuasnyaM AYYANGAR, in his interesting argument, repeatedly

admitted that the son was not jointly liable with the father. In
his judgment in the Full Bench case Periasami Mudaliar v.
Sectharama Chettiar(2), BEASHYAM AYYANGAR, d., treats it as
gettled law that the son could not be sued alone, during his
father’s lifetime, for recovery of a debt due by the father,
though the father can be sued alone without the son. If is also
gottled that after the father’s death a suit can be instituted on
the original cause of action though judgment had been recovered
against the father. These positions show clearly that a Hindu
son is not jointly bound with his father.

'The joinder of the son with the father in a suit to enforce
payment of the father’s debt is for the purpose of enabling the
Court to exercise the power which the father had of sel‘ling‘
family property including his son’s share, to pay his own
private debts provided they were not illegal or immoral, and to
prevent the son from questioning the nature of the debt, in
execution, in the event of the decree against the father being
executed by attachment and sale of the family property includ-
ing the son’s share., There were also processual diffioulties
which have been removed by the present Code in case the father
died before the execution of the decree and the son W’LS notb a
party to the decree.

The matter may also be viewed in another way, The effeet

' .of the discharge was undoubtedly to release the defendants

Nos. 1 and‘B, arnd no suit could have been instituted againsb

(1) (1898) LL.B,, 22 Mad, 49, (2) (1908) LL,R., 27 Mud., 243 (B,B).
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them. If, as already stated, no suit can be instituted against the Namavanaw
sons alone, at any rate so long as the father is alive and the ygppspps.
family undivided even though the father’s liability is submstmg Axirne AKD
the present suit against the sons alone must a fortiors be bad FRINIVASA
This, we think, is the necessary result of the extinction of the A‘nﬁfuﬂ’
liability of the father, for it is only so long as the liability of the |
- father subsists that the pious obligation of the son lasts.
It was argued with some force that the power of the father
to sell the shares of his sons for ths payment of his debts is not
a power which can vest in the assignee under a bankruptey and
it is hard on the creditors that they should be deprived of all
- remedy to make the shares of the sons available for the payment
of the debts. Whether such a power would vest in the as:ignee
or trustee in bankruptey if the adjudication had been made by the
forum of the domicil, it is unnecessary to consiler, ag that wonld
depend on the language of the particular statute s see Nunna Setis
v. Chidara Boyina(1). It is, however, clear that the adjudication
and assignment of the bankrupt’s property under the Straits
- Settlements Ordinance in this case does not operate as an
 assignment of immoveables, or even of moveables in Tndia.
This is really no hardship, for presumably the Singapore
creditors looked to the assets there for payment. The appeal
" ‘therefore fails and must be dismissed with costs.

N.B.

APPELLATE CIVIL,

Before Mr. Justice Oldfield and Mr. Justice Krishnan.

V. 0. T. N. CHIDAMBARAM CHETTIAR (Praryties), 1918,

Augnst 22
LI and 28,

AYYASAWMI THEVAN(DEFENDANT).* —

Paper Currency Act (Indian Act IT of 1910), sec. 26— Promissory note payable
to a person or order or bearer, Zegaht'y of — Right of suit on the note.

- . A promissory note payable to a person or crder or, bearer is illegal and void
‘under section 26 of the (Indian) Paper Currency Act (LI of 1310) and 8 bearer ‘
oannot be given any decree for money in g suit on such a note,

(1) (1902) I.L.R., 26 Mad,, 214.
W RefarredgGase‘No. 3 of 1816,

45



