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PRIVY COUNCIL.*

EEYMER (PLAINTIFF),
v.

VISVANATHAM REDDI (Drenypaxt).

[On appeal from the High Court of Judicature at
Madras. |

Civil Procedure Code (Act V of 1908), sec. 13 (b)--Foreign judgment, suit
on—dJudgment obtained by plainiiff after defence had Been struck owt and
“ defendant placed in the same position as if he had not defended’’~—Judgment
not om “ the meri'_{s of the case.”

The plaintiff (appellant) sued the defendant (vespondent) in the Uourt of
Ring's Bench in London for a sum of moncy be alleged to be due to him in
respect of transactions he bad with the defendant as a member ofa firm in
Madras who under arrangements between them consignod goods to the plaintiff
for sale in London. The defendant donied that he was ever amember of the
firm in Madras, and also denied that there was any money due by him to the
plaintiff, or that the arrangements had boen made under which the plainuiff
asserted that his claim aroge. The defendant refused to answer interrogatories
which the plaintiff was allowed toc exhibit ealling on tho defeudant to gpeak ag
to some of the material matters in dispute, and the defence was thercupon
ordered to be gtruck ount, * and the defendant o be placed in the same position
as if hie had not defended,” and judgment was entered for the- plaintiff. In a
guit brought in the High Court at Madras on that judgment, -

Held (upholding the decision of the appellate High Court), that it had not
been given between tho partics “ en the merits of the oase™ within the
meaning of section 13 (b) of the Code of Civil Procodure, 1908,

Arpean No. 150 of 1915 from e judgment and docree (6th

November 1914) of the High Court at Madras in its appellate

jurigdiction, which reversed a judgment and decree (Sth
September 1914) of a Judge of the same Courb in the exercise
of its originial civil jurisdiction. |
- The question for determination on this appeal was as to
whether the appellant was entitled to a decree against the
respondent in a suit in India based npon a judgment obtained in-
England.

The facts of the case are sufficiently atated in the judgment
| of their Lordshlps of the Judieial Oommlbbee, and will also be

" oosrmtme T e e e
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found in the report of the case in the Appellate High Court
(Sir Jomny Warris, .J. and Sesgacirt AYYAR, J.) under the name
of Viswanadha Reddiv. Keymer(l), where the judgment of Barz-
WELL, J., the Trial Judge, is also given.
On this appeal—
Sir R. Finlay, K.C. and 4. M. Dunn for the appellant

contended that - the matters in dispute had been directly adjudi-
cated upon and decided on * the merits of the case,” within the

meaning of section 13 (b) of the Code of Civil Procedure, that
section was parb of the law of res judicate and placed a foreign
judgment in the same position as others subject to the addition
of the words material. The merits of the case, it was submitted,
were the facts that composed the issue on the principal ques-
tion in the case which was whether the defendant owed cerfain
money. Reference was made to Ramchand v. Bortlett(2) ;
Hoazzim Hossetn Khan v. Robinson(3) ; The ** Delta(4); Harris
v. Quine(5) ; Emanuel v. Symons(6) ; Farden v. Richier(7) and
Nuvion v. Freeman(8). A judgment passed in accordance with
Order XIX, rule 80 of the Civil Procedure Code, wonld be one on
the merits ; so also if a man makes a defence but withdraws it :
in these cases judgment is given ez parte bub ib is on the merits,
If then a man puts himself in the position where he is left with-

Krynur

" .
VISVANATHAM

REDDE.

out a defeunce, how can it be said the adjudication is not on the

raerits.

De Gruyther, K.C. and Kerz,worth‘y Brown for the respondent

were not called npon,
The judgment of their Lordships was delivered by

The Lorp COmaworrror.—This case raises only a shorb ques-

tion, but admittedly it is ome of wide and general importance.
It is for that reason that the Board departed from their usunal

course, and permitted Sir Robert Finlay to resaume his argu-

ment after it had been concluded and his junior had addressed
the Boa@rd After having given full consideration to the

arguments urged both. by him and by his junior, the Bomd ﬁnd

thembelves unable to accede to his contentmn

~

(1) (1916) ILR 50 Mad, 95. (2) (1909) 44 Pun] Reo 262 atp 283 \

(8) (1901) L.L.R. 28 Culc,, 841.  (4) (1876) L.R.,1P.D.,804'at p. 401,

(5) (1869) L.R., 4@ B., 653 at pp. 656 and 658, (8) (1908) 1 KB, 302‘;
_ O (1887) LR, 28 Q.B.D, 194,

(8) (1889) 37 OhD 2444: on appeal, 15 A0, l
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The history of the case is this :—The appellant was originally
plaintiff in a suit brought by him in this country against the re-
spondent. In that suit he claimed a sum of £425,17s. 2d., which
he said was due to him from the respondent in these circum-
stances. The plaintiff is an Indian merchant carrying on business
in London. The defendent, he alleged, was a member of a
aertain firm of traders who traded in Madras. The plaintiff
asserted that he had entercd into an arrangement with the firm,
of which the defendant was a member, under which the firm were
to consign to him, the plaintiff, goods for sale in London ; they
were to be sold on a certain comnmission, this commissien and
expenses were to be deducted, and the net proceeds were to be
remitted back t¢ India. As againgt those proceeds, it was also
arranged that the defendant should be at liberty to draw bills to
the extent of 75 per cent. T'he plaintiff asserted that bills were
so drawn ; that he accepted them, and that wltimately it wag
found that these bills exceeded the dmount of tho proceeds for
which he was properly accountable by the sam of £425. 17s. 2d.,
and for that sum he brought his suit. His statement of claim
set out these facts, and to that claim a defence was deli-
vered by the respondent, who denied that he cver was a
partner in the firm with whom, and with whom alone, it was
asserted that the transaction had been made. He also denied
in less explicit terms that there was any money due, or that
the arrangements had been made under which the plaintiff
asserted that his claim arose. Upon this defence being put in
the plaintiff applied for liberty to exhibit interrogatories. That
liberty was granled, and interrcgatories were exhibited calling
upon the defendant to speak as to some of the material matters
in dispute. Those interrogatories the defendant omitted to
answer, and thercupon an application was made to the Court,
asking that the defence might be struck out and judgment
entered for the plaintiff in the acticn, The judgment was
accordingly given on the Hth May 1913, and it is in these terms;
“Itis ordered uwpon the application of the plaintiff that the

- defendaut’s defence herein be struck out, and that the defend-
~ant be placed}in the sane position as if he had not: defended, and

that the plaintiff be ut liberty to sign judgment for £ 425. 17s,
2d., the amount claimed herein, and his costs of this action to be -
taxed” ; and then judgment goes for the £425 178, 2d,
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Upon that judgment the appellant sued the respondent in
Madras. The respondent set up by way of defence the state-
ment that the judgment between him and the plaintif in the
English Courts had not heen a judgment given upon the meriis
of the action, and that comsequently Ly virtne of section 13,
sub-zection (b), of the Indian Code of Uivil Procedare, 1905, the
action could not boe maintained on the judgment alone in the
- Indian Courts, and that the merits world have to be investizated.

The question as to whether that defence is woll established
depends upon considoring what ars the terms of section 18 of the
Coda of Tivil 'vrocedure, and what is the meaning of the phrase
there contained asto a jndgment given “on the merits of the
case.” Section 13 begins by a general provision that foreign
judgments shall be conclusive as bebween parties to the litigation.
It 1s in thege terms: “A foreign judgment ghall be couclnsive
as to any matber thereby directly adjudicated upon between the
same parties or bebween purties under whom they or any of them
claim litigating under the same title.” But to that general
provision there are certain definite exceptions, and one of them
is as follows : “ Iixecept where such judgment has not been given
on the merits of the case.” ‘

The whole question in the present appeul is whether, in the
circumstances narrated, judgment was given on the 5th May
1918, between the parties on the merits of the case. Now if
the merits of the case are examined, there wounld appear to be,
first, a denial that there was a parinership between the dzfend-

ant and the firm with whom the plaintiff had .entered into the

arrangement ; secondly, a denial that the arrangement had been
made; and, thirdly, and a more'genara,l denial, that even if the
arrangemwent had been made the circumstances upon which the
plaintiff alleged that his right to the mouey arose had never
transpired. No single one of those matters was ever consider ed
or was ever the subject of adjudication at all. In point of
fact what happened was thab, becanse the defendant refused to
answer the interrogatories which had been submitted to him,
the merits of the case Were never mvesmgmte& and his defouce
-was struck out. e was treated as though he had not defenﬂed
and judgient was given upon that footing. Ib appears to thelr
Lordships that no sach decision as that can be regarde& aﬁ; a-
decision given on the merits of the case. wzthm the mean; ‘fr“ ‘
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Koewer  section 18, sub-section (8). It is Quite plain that that snb-
Vira sy SECtion mnst refer to some general class of case, and Sir Robert
Revor  Finlay was asked to explain to what class of case in his view
Lozp it did refer. In answer he pointed out to their Lordships ’ohat
MASfLUR‘iK} ., 16 would refer to a case where judgment had been given upon

LOI“I)J Buaw, the question of the Statutes of Limitation, and he may be well
ORD

weensvey founded in that view. Butb there must be other matters to which
A;;gfﬁl_ the sub-section refers, and in their Lordships’ view it refers to
those cases where, for one reason or another, the controversy
raised in the action has not, in fact, been the subject of direct
adjudication by the Court.
In the circamstances that happened here, it isin their
Lordships’ view impossible to hold that the merits of this case
were ever the subject of adjudication, and therefore they think
that this appeal must fail. They will therefore humbly advise
His Majesty that the appeal should be dismissed with costs,
» Appeal dismissed.
Solicitors for the appellant: Reynolds & Son.
Solicitor for the respondent: John Josselyn.
J.v.W,

PRIVY COUNCIL.*

1918. RAMANANDAN CHETTIAR (PralxTIry),
. November
2,8, 6, and 2,
" December i,

VAVA LEVVAI MARAKAYAR anp orgers (Deranpants).

[On appeal from the High Court of Judicature at
Madras. ]

Muhammadan Law-—Woekf—Deed providing for charitable purposes, and also for
.m_fppovt of. grantum fomily and descendants— Teaf whether deed is valid as a
 walf or whether wakf ia illusory—Property subqtamtmuu given lo charities,
~ the surplus 1o support family—Mussalmans  Wak/'' Validating Acf (Act Vl ‘
of 1918), _
The test of whet.her a deed wam, or was noﬁ *vahd af 8 wa,kf in the cages.
-dacided before Act VI of 1918, was thah if the sffect of the deed was to give

Mgty pcoms,

# Pregenti~The Lord Ohancellor (Lmrc"t Bucxmumn}, Lord ATKINSON,
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