
a p p e l l a t e  ORIMINAL.
Before Mr. Justice Ayling and Mr. Justice Napier.

1916. R e  SA V A R IM U T JrlT J  P I L L A I  and  tw o o th e r s  (accused) . *
March SO and

April 5. Criminal Procedure Code (Act V of 1898), sec. 3G7— Transfer of a Magistrate who 
has written but not delivered judgment—‘Demand for a new trial before successoT 
under section 350 of Criminal Froeedure Gode— LegaUty of ord^r granting 
new trialSuecessor not hound to pronounce Ms 'predecessor'^ judgment,

A  Magistrate who had tried a case wrote a jiidgment, dated aud Bignod 
it on the day fixed for judgment. Owing: to the absence of one of the aooiised 
he did rot pronounce it on that dajs hut adjourned the case to ;i later date. lu  
the meanwhile the Magistrate was transferred to another station and euuoeeded 
by another Magistrate, before whom all the accused demanded on the adjourned 
date a &e novo trial.

On a reference under section 438, Orirainal Procedure Code,
Heldj, that the action of the new JEaefiatrafie in according; o de novo trial 

under section 350, Criminal Procedure Code, tvas not illegal and that ho was not 
bound to deliver his predecessor’s written judgment.

outer : In the absence of a demand for a new trial it would be in the dis
cretion of the !3uccessor to date, sign and pronounce his predecessor’s judgment.

Quaere*. Whether it is logul for him to pronounce his predecessor’s judgment 
in the faoe of a demand for a new trial.

In re Sankara Fillai (1908) 18 197j considered.

Case referred for  the orders o f the High Courfc under 
section 438 of the Code of Criminal Procedure (Act V  of 1898), 
by G-. P. PaddisoNj the District Magistrate of Madura, iu his 
letter R .0 ,0 . Ko. 53/Magisterial of lOth February 1916, iii. 
Calendar Case No. 716 of 1915.

A. Venkatarayalayya for the second accused.
The Public Prosecutor for the Crown.
The necessary facts of th,e case appear from the judgment of 

A y x in g , J .

At m n ®, j . A y l in g , eF.— This case (Calendar Case No. 716 of 1915), on 
the file of the Second-class Magistrate of Dindigu], was tried by 
Mr. D. K, V e n k a t e s w a k i  A y y a k  who heard all the eyidence and 
adjourned it to 30th. November 1915 for judgment. He also 
wrote and signed a jtid^ment, adding the date (80th November 
1915), bat did not prononnoe it as, when the case was called on 
80th November 1915^ one of the three accused was absent. 
The case was therefore adjourned to secure the attendance of 
this man. On 8th December 1915, all the aooused appeared j

«  Oriminal ileviBion Oase No, 160 of 1916 (Eeferred OasG No. X9 of 1916).

108 tH B  INDIAN LAW EEPORTS [TOL. x t



tO L , XL] MADRAS SEBIBS 109

but by tliat time Mr. V enkateswara A tyak liad been sueceeded 
by Mr. K . S ubrahmauya A y ia r . The accused then demanded a 
de novo inquiry under section 350 o f the Criminal Procedure 
Code; and Mr. Sube&hmanya A ytae apparently feeling doubts as 
to whether he could in such circumstances be justified in pro
nouncing his predecessor’s judgment^ acceded to their demand.

The District Magistrate refers the case under section 438 of 
the Criminal Procedure Code on the ground that Mr. Subeah* 
mawya A tyAb was bouud to pronounce his predecessor's judg
ment and recommends that he should be ordered to do sô  and 
that his order for a de novo trial should be set aside.

It seems to me that the District Magistrate has taken a 
wrong view of the law : and that the Sub-MagiSfcrate was acting 
legally in deciding to hold a de novo trial, It was held' by a 
bench of this Court in In re Sanltam Pillai(}.), construing 
section 367 of the Criminal Procedure Code that a Magistrate 
did not act illegally in dating, signing and pronouncing lu open 
Court a judgment which had been wxitten by hia predecessor 
who had heard all the OTidenoe. But there is nothiug to 
indicate that the learned Judges held it to he obligatory on him 
to do so ; the question, of how far hie discretion would he 
fettered by the provisions of section 350 of the Criminal Pro
cedure Code was not considered at all.

Sections 366 and 367 of the Criminal Procedure Code read 
together require that a judgment shall be (1) written^ (2) signed^
(3) dated and (4) pronounced in open Court— the latter three must 
take place on the same occasion. Till all these formalities have 
been gone through the judgment is not delivered; and there ia 
nothing to prevent the officer who wrote it from teanng it up 
and writing another. In this sense, it is iucomplete. '

The fact that the first Magistrate went so far as to sign and 
date the judgment he had written is imreiateriai; seeing that 
he did not pronounce it. Section 367 requires the dating and.

' signing to be in open Court) at the time of pronouncement. The 
Second Magistrate was therefore in exactly the same position 
on 8th December 1915, as if he held in his hands a j t L d g -  

ment which had been simply written and left behind by his 
predecessor. In the absence of aaiy demand for a ds nom ferialiit; 
would have been in his discretion to date, sign and pron<itjloe tÎ ^̂^̂
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judgraeTit, Wliethei* it would hare been legal for him to do so 
in the face of a demand foi’ a cle novo trial seems to rae very 
doabfcfal; but tliafc question need nô . be decided ; that he wa,a 

AYtiKG J. not bound to deliver his predecessor's iudgment I am quite 
clear whether fclie accused demaiiderl a de novo trial or not.

Whatever action he takes must be Under section 350 (1) 
which leaves it to his discretion. There is no specific provision 
in the Criminal Procedure Code corresponding to Order X X , 
rule 2, of the Code of Civil Procedure, under which, it might be 
argued that the Second Judge was merely the niouth-piece of 
the first. A. Magistrate who pronoances a judgment of his 
predecessor must in my opinion be taken to adopt it as his own. 
He cannot be cofapelled to do this.

In my opinion there is i\0 ground for intorferonce and the 
records should be returned to the District Magistrate.

N apIeEj J.— I agree.Nawbe, J. N.a.

1916. 
Jannary 25.

APPELLATE CIVIL.
Before Mr. Justice Sadasiva Ayyar and Mr. JiLstice Moore.

PONNIATHA KATHOOT PAR AMES W ABAK MUWPEE 
a n d  p o u r  OTHEIiS ( O o CN T E B -P e TITIGNKKS), P fiTITlO lfB RS,

V.

MOOTHEDATH MALLISSERI ILLATH NARAYANAN  
NAMBODRI ATO AtJOTHER {Pe'ITTIONER), RESPONDlilNTS.*

OivH Procedure Gode (i.cf F of 11103), sec. 92— Suit under, nature of—Death of 
yplaintiffn—Power of Court to add partien,

A suit brought under aoction 92 of fcho Codo of Civil Procedure is a representa
tive suit and the Court has powei' under Order I, ralo 10, clauge (2) of the Code, 
to add person!? as addvtioniil partios wliose pvesonoo may "bo necessary in order 
to enable tho Court effioctually and cotapletely to adjudicate upon the qnestiom 
involved ia the suit,

Varadayya Chetty v. Munuaami Chetty (1911) 10 M.L.T,, 514, followed. 
Chhahile Bam v. Durga Prasad (1915) I L."'!., 37 All., 296, diasented from.

: Pbtitiq-n under section 115 of the Civil Procedare Code (Act 
T  of 1908) playing the High. Court to revise tho order of 
A, NABAyAsrAN Nambiyar, the acting District Judge of North 
Malabar, in Civil Miacellaneous 'Petition No. 646 pf 1915, in 
Original Sait No. 21 of 1914.

Oivil Rsviaion Petition No<98Jjofl910,


