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APPELLATE CIVIL.

Before Mr. Abdur Rahim, Officiating Chief Justice, Mr. Justice
Reshagiri Ayyar and Mr. Justice Phillips.

IN THE MATTER OF A VAKIL OF THE HIGH COURT. 1914,
April 2s
Professtonal misconduct— Letlers Fatent, cl, 10— Vakil—Improper aduice fo and

. . . August
client—Oblaining from elient a nominal sale deed for a low vulwe—BMisappro- 14 af}us%.

——

priation of client's property—=Beiting up false defence of ownership im o suit

against him by the client for its recovery—Giving false evidence and sub-

arning perjury.

A vakil was found guilty of :—{a) improperly surrgestmg to a client, seeking
his advice as b how to recover hia uroperties from his adVe ersary, tho execution,
in his (vakil’s) own favoar, of a nominal sale-deed thereof for u low value, (b)
setting up after the execution of such a sale-deed, a title in himself, contrary
ta the terms of the agreement with the elient, {¢) setting up a falae defence of his
ownership, in & suit aguinst him by the client for a cancellation of the male-deed,
(@) supporting the false defence by his own fulse ovidence and (e) subornmg
perjured evidence in support of the same,

Their Lordships held that the vakil was guilty of misconduet and suspended
him under clanee 10 of the Letters Patent, from practice Eora period of two

years,
Casr under clanse 10 of the Letters Patenst.

Owners of a cerfain property, who had usufructuarily
mortgaged it to a stranger for about Rs. 40,000 and who
were unable to get at the real state of accounts between
themselves and the mortgagee, sought the advice of a vakil
as to how to redeem the property. The property, which was
gitnated in Madras, was worth a lakh of rupees and its
monthly rental was Rs. 600. 'The clients also represented to the
vakil that they were in very straitened circumstances and
that they were even unable to maintain themselves. The vakil
persuaded the clients to execute a nominal sale-deed in his
favour for Rs. 5,000 suggesting that the mortgagee would come
to favourable terms only if it was known that he (vakil) was the
owner of the equity of redemption and promising at the same
time to revonvey the pﬁopert,ies after redemption, the under-'
standing being that the vakil should be repaid all his expenses
and his fees on redemption. The cllents thongh at first un—-‘
willing to execute a sale-deed without a- counter-agreement from
the vakil for reconveyance, eventually yielded to the vakll’
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professions of fidelity and accordingly executed a sale-deeil as
demanded by the wvakil, without insisting on any counter-
agreement. After obtaining the sale-deed and settling with the
mortgagee thereafter the amount due to him at Rs. 62,000, the
vakil wanted to retain the property for himself and himself
executed a usufructnary mortgage in favour of the mortgagee for
the amount due to him. The clients’ attempts to induce the
vakil to reconvey the properties as agreed having failed they
instituted n suit on the original side of the High Court against
the vakil and the mortgagee for a declaration asto the nominal
character of their sale-deed to the vakil and of their own title to
the properﬁy and t;m- cancellation of the mortgage by the vakil.

The vakil pleaded that the sale was rveal, that he paid
consideration for the same and that he did not in any way cheat
the clients and take any unduoe advantage over them. TIinding
the defence to be entirely false, the learned Judge decreed the
clients’ suit as prayed for. The Judge also found that the
vakil had not only himself given false evidence in support of his
defence but that he also suborned perjured testimony in support
thereof, The vakil did not file any appeal from this decree.
Thereupon the High Court issued a notice to the vakil to show
cause why action should not be taken against him under
section 10 of the Letters Patent.

V. Ramesam, the 4cting Government Pleader (amicus curiae).

K. B. Subrahmanya Sastriyar for the vakil,

V. Ramesam,~The previous judgment is admissible as evi-
dence of bad conduct, though not as conclusive evidence ; see
Muns Reddy v. Venkate Row(l), The judgment which has not
been appealed agninst must be taken as accepted and final.
If so all the charges must be taken as proved. The charges
are all set oub in the notice given to the vakil by the Court.
They are principally(l) giving improper advice and getting
a nominal sale-deed for a low value, (2) pleading a false defeuce
and (2) giving false evidence and suborning perjury, There is

“an antedabed receipt got by the vakil from the clients purport-

ing that they received consideration for the sale, whoreas the

learned Judge found othecwise. Though it is headed © withous

(1) (1914) TL.R., 87 Mad., 238 at pp. 242, 260 and 268 (F.B.),
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prejadice ” it is admissible in punitive proceedings like this, even
if it may not be admissible in the civil suit between the parties.

K. B. Subrahmunya Sastriyar for the vakil argued onm
the evidence of the case to show that the sale was real and not
nominal. Setting vp a false defence by a vakil as a suitor is not
professional misconduct: see In re Wallace(1).

[Asbur Rammw, Orre. C.J., and Pmiriies, J.—That case
is distingaishable on its facts.]

[Appur Ramn, Orra. C.J.—1f a pieader cheats his client and
the client seeks redress in a Civil Court and the Civil Court
finds him guilty of cheating, then do you say he cannot be
brougnt under disciplinary jurisdiction ]

It seenrs he cannot. See In re ¢ Second Grade Pleader(2),
and In re a Pleader(3).

[Asour Ramm, Orpe. C.J.~~Supposing a vakil brings a false
suit for remuneration for work not really done, why is it not
professional misconduct ?]

| Court.—On the evidence, you have not proved that you

paid anything for the sale.]
JUDGMENT.~This i85 a matter under clanse 10 of the Letters
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Patent in which Mr. P. Gangadhara Ayyar, a vakil of this Court, gppe 0.3,

stands charged as follows : —

SESHAGIRI

AYTAR AND

He gave improper advice to the plaintiffs in Civil Sait Puisues, J7.

No. 887 of 1914 (when they in 1011, sought his advice as his
clients) that they should execute a nominal sale-deed to him in
order that he might litigate in his own name but on their behalf
with the plaintiffs’ mortgagee. |

He was guilty of improper conduct in obtalsing a sale-
deed (Exhibit G, November 1911) accordingly in his own name,

He ook advantage of the i ignorance and the needy position
of his clients to obtain the conveyanee (Exhlblt @) for much
less than the value of the equity of redemption and he after-

wards frandulently executed a fresh mortgage.deed in favour of

the plaintiffs’ mortgagee in order to defrand his clients and to

“secure for himself the property in frand of the uﬁdersta,néﬁngf
between himself and his clients and in order to create ev;d ence f

against his chents in the matter of the smd unders‘sandm

(1) (1866) 4 Moo, P.C. c. (N s), 140. . (2) (1910) 20 M.L.J 4;98
(3) (1007) 18 MLJ 184. ‘
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He did not do his duty by his clients even after they sent
notice of suit through Mr. Govindaraghava Ayyar (Exhibit J),
but exercised undue influsnce in obtaining Kxhibits X1, XII and
X VI from the second plaintiff.

He raised false defences as first defendant to the suit
brought by his clients (the plaintiffs Nos. 1 and 2 in the suit of

1914) namely, in paragraphs 7 to 10 of his written statement, to
the effect that the sale-deed to him was intended to be a real
sale-deed, conveying the properties outright to him, and that
Rs. 2,300 of the purchase money-had been paid up before the
registration of the sale-deed.

He gave perjured evidence in the suit especially in the
matter of the alleged payment of Rs. 2,800 out of the Rs. 5,000
mentioned in the sale-deed (Exhibit G) as purchase money and
he suborned perjury by asking two of his friends (namely, the
defence witnesses Nos. 2 and 8 in the suit) to give false evidence
in respect of the said Re. 2,300,

The facts which gave rise to these proceedings were disclosed
in the course of trial of a suit on the Original Side of this Court
(Civil Suit No, 387 of 1914) in which P. Gangadhara Ayyar was
the first and principal detendant. The object of the suit was to
obtain a declaration that a deed of sale executed by the plaintiffs
and the third defendant in favour of P, Gangadhara Ayyar was
nominal and procured by him by means of fraud and undue in-
fluence, and to have 1t set aside and also for a declaratian that a
deed of mortgage execated by the first defendant in favour of the
second defendunt was not binding on the plaintiffs and the third
defendant. Mr. Justice Kumaraswamr Sastnivas who tried the
suit gave a decree to the plaintiffs as prayed for and neither the
first defendant nor the second defendant appealed against his
judgment. The learned Judge held that the conduct of the fixst
defendant throughout the transactions in question with the plain~
tiffs, who were his clients, was grossly fraudulent. Mr., Ganga-
dhara Ayyar through his pleader Mr. Subrahmanya Sastri has

‘however challenged in these proceedings the learned Judge’s

findings and we have heard his comments on the evidence thag
was adduced in the suit itself and caunvassed once agj&m at the
prehmma.ry enquir y before Mr. Justice Sapasiva Ayvag,

" The seccond plamtﬂi‘ his son, the first plaintiff and the

,‘thna defendant are owners of certain properties consisting of
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bungalows and gardens in the town of Madras, yieiding a
monthly income of about Rs. 600. In 1903 they mortgaged the
property by way of conditional sale to one Shaik Adam for
Rs. 85,000. In 1905 they paid off Shaik Adam by raising
Rs. 40,000 on a usufructuary mortgage (Exhibit A) to the
second defendant, who was to pay out of the reats aund profits
Re. 50 a month to the mortgagors for their maintenance. The
second defendant whowm Mr. Justice Kumaraswami SASTRIVAR
describes as an usurer would not regularly pay the stipulated
allowance to the mortgagors who were in extremely straitened
circumstances, apparently in the hope of securing the property
on easy terms. The value of the property is estimated at a lakh
of rupees at the least, and this is the price *which the owners
wanted, but the second defendant would not pay more than
Bs. 80,000, The plaintiffs on 19h July 1911 sent a notice
through Mr. K, Ramachandra Ayyar, a High Court Vakil, to
the seoond defendant asking for an account of the remts and
profits, and the second defendant made out that Rs. 63,000 and
odd were due to him and made a demand for the amount
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threatening legal proceedings in defaunlt .of payment. There-

upon, with the aid of two brokers, Abdul Khadir and Khaja
Mohideen who were examined in the case, the plaintiffs came to
an arrangement with one Padmanabhayya. The properties were
to be transferred to Padmanabhayya and a memorandnm of
agreement was drawn up according to which he was o pay the
owners of the prbperty Rs. 1,000, take the necessary steps to
redeem the mortgage incurring expenses for that purpose up to
Rs. 4,000 and after redemption to sell the property at the best
available price. It was also a part of the arrangement that ont

of the sale-proceeds Padmanabhayya would recoup himself the

Rs. 5,000 which he had agreed to disburse, pay two-fifths of the

balance to the owners, one-fifth to the brokers and take the
remaining two-fifths as his own remuneration. The arrangement
ultimately fell through as Padma,nabay;;a refused to agree to the
disputes arising between the parties being settled by the sole
arbitration of Mr. K. Ramachandra Ay yar.

It was'in this position of affairs that the owners of the
property sought the professional advice und help of Mr. (:a.nga-
dhara Ayyar. They werd introduced to him by the same
~ brokers and he was told the entire story. He wanted and was
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given a vakalat; he then sent a notice to.the second defendant
(Exhibit F) on 10th October 1911, demanding on behalf of his
clients Rs. 200 on acconnt of arrears of maintenance for four
months. The case of the plaintiffs in the suit was that Ganga-
dhara Ayyar told them that he had received mno reply to his
notice but if they entersd into an arrangement with himself
similar to that with Padmanabhayya he would be able to
gettle the accounb with the mortgagee on favourable terms,
otherwise the property could not be saved. His proposal was
that they would execute a deed of absolate sale in his favour for
Rs. 5,000 but that he would not execute a counter-agreement
or pay any lump sam of money. He would file a suit for redemp-
tion, the cost of which was estimated at Rs. 8,500 and he agreed
to pay Rs. 100 a moath to the plaiatiffs for two years, the time
which the suit for redewmption was likely to take. Gangadlhara
Ayyar was not only to be recouped the expenses but was to get his
fess as vakil. At first the owners of the property were not willing
to exacnte a dsed of sale without an agreement to reconvey the
property being executed by Gangadhara Ayyar, The vakil pro-
fossad to be indignant that he could not be trusted and the
brokers ultimately persuaded the owners to agree fo his proposal.
Thus a deed of sale {Bzhibit G) was executed in favour of the
vakil on 23rd November 1911, It recites that the consideration
for the sale was Rs. 5,000 which was paid to the plaintiifs and
that the mortgage amount due to the second defendant would be
paid by the plaintiffs. On the strength of this document Mr,
Gangadhara Ayyar negotiated with the mortgagee representing
that he had purchased the property ; and the amount duoe upon
the mortgage on the taking of accounts being settled at
Rs. 62,000, he executed a fresh usufructuary mortgage on the
Bth January 1912 (Exhibis XXVII) to the second defendant for
that amount, On the 19th February 1912 the plaintifls having
become apprehensive as to the real intentions of the first defend-
ant sent a notice (Hxhibit J) to him through Mr L. A.
Govindaraghava Ayyar demanding cancellation of the sale-deed
(Exhibit G) and a reconveyance of the property. But far from
~eomplylng with the demand he got a letber written to himself on

19th March 1912 (Ex_hibit XI) by the gecond plaiutiff -who is a

- feoble old man assuring him that he need not worry about the

notice and asking for Rs. 100. On the same day Gangadhara
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Ayyar paid the second plaintiff Rs. 67 and subsequently on the
3rd April 1912 he paid him Rs. 83 obtaining receipts (Exhibits
XII and X VI).
It is admitted by Mr. Gangadhara Ayyar that the recital that
Rs. 5,000 was paid in cash is not entirely correct. As for the
statement in Exhibit G that the vendors themselves would pay
off the mortgage, that of course was also not correch; it was
evidenfly introeduced for the purpose of evading a higher stamp
duty and not with any intention of escaping liability for the
mortgage of the second defendant. The case of Gangadhara
Ayyar is that the sale under Exhibit G was real and bond fide
and that the proper price of the equity of redemption was not
more than s, 5,000, As regards the consideration, he says that
ke paid Rs. .,4,300 in cash before registration and Rs. 800 on the
date of registration and the balance, 7.e., Rs. 2,400 is the total of
v hat he agreed to pay for the plaintiff’s maintenance at the rate of
Rs. 100 a month for two years. Though it has been strenuously
argued before us by Mr. Subrahmanya Sastri that Gangadhara
Ayyar in fact paid Rs. 2,300 aud Rs. 800 as alleged, there can be
no doubt whatever as found by the learned Judge who tried the
‘original action that the story is not true. It is not possible to
believe that Gangadhara Ayyar could not have taken a receipt for
Rs. 2,300 at the time of payment and his statement that the
payment was recited in the veceipt which he says he took for
Rs.300 but which he subsequently lost is hardly credible. He
admitted having made an attempt long- afterwards to secure an
antedated receipt and this he wonld hardly have done if he had
originally obtained a receipt. Gaugadhara Ayyar is not a man of
any means and theevidence of his witnesses Gopala Ayyar and
Krishnadoss Paramanandadoss from whom he says he obfained
the money for paying the plaintiffs is not ab ell trustworthy.
Both are interested Wztnessea, the former is his cousin and the
latter, a petty sowear, is a client of his. There can he little doubt
that Gangadhara Ayyar’s case so far ab least as the payment of
Rs. 2,300 is concerned is not true.. We have no hesttation in
~ holding that Exhibit G was never intended to operate as & sale.
. Having regard to the income of the property and its capabllmes
“and the offers that were racewed at different dates, the agtlma,{ﬁ
of its value at a lakh of rupees on the date. of the a.lleged sale ig

by no means too high. It isnot ab all lﬂcely thab hhe plaintiff
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who had refused the second defendaunt’s offer of Rs. 80,000
sometime proviously should have agreed to sell the equity of
redemption to the first defendant for Rs. 5,000, The amount
doe to the wmortgagee was sebtled shortly afterwards by Mr-
Gangadhara Ayyar bimself at Rs. 62,000. Besides if it was a
case of sale it is difficult to understand why Rs. 2,400 part of the
purchase money should have been made payable in monthly
instalments of Rs. 100-extending over a period of two years. The
truth is undounbtedly on the side of the plaintiffs’ case that
K xhibit (- was intended to be merely nominal and was executed
for the purpose of enabling Gangadhara Ayyar to secure a
favonrable settlement from the second defendant and, if necessary,
to sue for redemption of the property in his own name. The
cost of the suit for redemption and accounts was estimated at
Rs. 2,500 and as it was expected that it might take two years
for the matter to be finally settled, provision was made for the
maintenance of the owners of the property in the meantime by
fixing for them an allowance of Rs. 100 a month. This was
also the nature of the arrangement with Padmanabhayya which
nltimately fell through but of which Gangadhara Ayyar was
fully informed when the plaintiffs sought his professional advice
and help.

Sooun after the execution of Hxhibit Gr however it became
evident to the plaintiffs that Gangadhara Ayyar did not mean to
abide by the real arrangement between the parties and was
setting himself up as the owner of the property. It is abundantly
clear that from the very beginning his intentions were anything
but honest and he has persisted in carrying out his fraudalent
design to the very last. It was boldly argued by his learned
pleader Mr, Subrahmanya Sastri that however culpable the con-
duct of his client might have been in setting up a false defence to
the suit instituted by the plaintiffs and in supporting it by means
of false evidence of himself and his friends, he has not been

- guilty of miscorduchin the discharge of his profession so as to

make him liable to be dealt with under section 10 of the Letterg

- Patent. But it was in his capacify as a vakil that his advice was

sought by the plaintiffs aud he obtained all information about
their property and their -affairs generally. Intendmg‘all the
time to cheat them he succeeded in inducivg the plaintiffs who

were in an extremely helpless condition to convey the property to



VOL. XL.) MADHRAS SERIES 77

him, relying on bis word as a gentleman belonging t0 an 1y emp
honourable profession to carry out the real arrangement between {7 e °F 4
them faithfully and honestly. Immediately after the document T%EOU};?E
was executed he deliberately and steadily set himself to defraud '
the clients who had reposed so wmuch confidence in him. If ‘é‘fgf\i
acts such as Gangadhara Ayyar’s do not amount to misconduct 2;‘5; C?I ;{T;
in the discharge of a pleader’s profession, it is difficult to conceive Avvar amp
what would. We hold that all the charges have been proved Frtreies, I,

except perhaps the fourth charge as to which the evidence of

undue influence is not clear or adequate.
We direct that P. Gangadhara Ayyar he suspended from

practice for a period of two years,
-N.R,

APPELLATE CIVIL.

Before My. Justice Coutts Trotier and Mr. Justice Srinjvasa

Ayyangar.
CHINNU PILLAI axp otHeers (LizgAL REPRESENTATIVES OF THR 1915.
DECEASED SECOND DEFENDANT), APPELLANT, December
6 and 21,
D

VENEKATASAMY CHETTIAR anb 1wo oTHERS (PLAINTIFFS AND
Firsr Derenpant), ResponpuNTs*

Transfer of Property Aot (IV of 1882), sec. 67—Right of pui.me moriagagee o sue
Sor sale subject (o prior mortgages—Suit for sale by first mortgagee, withoug
impleading subsequent mortgagee—Purchaser in esecution, rights of —Right of
puigne morigagee o sue for sale against purchaser—Purchaser in puine
mortgagec’s swii, right of,

Where a prior mortgagee sued for sale on hismortgage without making a
puisne mortgagee a parby to his suit and obtained a decree, and in execution of
the decree the property was sold and purchased by & third person, the puisne
mortgagee is entitled to sue for sale on his mortgage subject to the pridr mort-
gage afrer making the purchaser a party to his suit.

Mulla Tittsl Scetht v. Achuthan Nair (1211) 21 M. L., 13 (8.B.), followed

Venkatagirs v. Sadagrpa Chariar (1912) 22 M.L.J., 128 and Venkaia.
narasammah v, Ramiah (1879) I.L.R., 2 Mad,, 108, dissenied from.

* Appeal No. 285 of 1914,



