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APPELLATE CIVIL.

Before Sir John Wallis, Kt., Chief Justice, and
Ar. Justice Seshagirt Ayyar,

" 1917, EYUNI RAGHAVACHARYULU 4axp FOUR OTHERS (PLAINTIFFS

1913'“‘:1“‘?;{8 Nos. 2, 4, B, 6 AND LEGAL REPRESENTATIVE OF Tilg THIRD
s 3
April 15 PLaINTIFF), APFELLANTS,

aund 18,

PR .

EPURI GOVINDASARI (Derexpant), Resroxpent*

Co-sharers-—Lease ty majority of common land—TValidity of Zedse-Iease, whelher
binding on minority —Suit by minorily in ejectment—~Remedy, whether limited
ta purtition only—Form of decree.

A majority of co-sharers in samulayam or common land cannot grani a
yerpatnal lease of the common property. ‘ ‘

Where a leage by some of the oo.sharers ia found to be invalid, the lessge is
not eniitled to be maintained in his possersion, leaviag it to those co-sharers

" objecting to his leass to sue for partition as their only remedy.

Where the lease is by soms of the co-sharers to u person who is a.isn a
co-sharor; and the suit is by other co-sha-ers to eject the lessee, the proper
decree to be passed ia one declaring that che lense is not binding on the plaintiffs
and directing recovery of possession by the latter on their own behalf and that
of the other co-shirers.

Pelaniappe Chetty v. Srcemath Devasikamony Pandara Sa’nnadht (1917)
I.L.R., 40 Mad., 709 (P.C.), applied.

W’atson and Compawny v. Ramchund Dutt (1891) LL.R, 18 Cale., 10 (P.C.),
explained.

Sxeconp APPEAL against the decree of T'. A. NarAsiMBA ACRARIYAR,
the Temporary Subordinate Judge of Nellore, in Appeal No. 17
of 1915, preferred against the decree of S. Ramaswawur.
Avvaxear, the Additional District Munsif of Nellore, in Original
Suit No. 85 of 1913, . |
The plaintiffs were the owners of 10§ shares out of 80
shares in a shrotriyam village in which the suit lands which
were: part of the dry lands of the village were inclnded as the
common property of all the sharers. Some of the other sharers
(who were owners of 57 shares) gave a permanent and heritable
lease of the suit lands to the defendant who was also a co- |
N sharexr and f,he ka.rnam of the village on an annual rent of

. gec‘oud‘ Appesl No, 1700 of 1917,
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Rs, 150 ; the extent of lands given as 60 acres more or less in

the lease deed was found to be 240 acres on actual measurement. -

The lease was granted in spite of the objection of the plaintiffs

who formed only a winority of the co-sharers. The plaintiffs,

alleging that the lease was frandalent and collusive and was
not valid in law and binding on them, sued to sject the defend-
ant as a trespasser, or in the altermative prayed for joint
possession of the suit lands along with the defendant. The
Court of first instance held that the lease was not binding on
the plaintiffs and decreed joint possession to the plaintiffs along
with the defendant. On appeal by the defendant, the lower
Appellate Court reverzed the decree and dismissed the suit,
holding that the lease was valid and binding on the plaintiffs,
The plaintiffs preferred this second apypeal.

A. Krishnaswami Ayyar and M. Pailanjali Sastri for the
appellants.

L. A. Govindaraghave Ayyaer and L. Venkataraghava Ayyar
for the respondent.

The Jupemexnr of the Court was deliverod by-—

Seemacirt Avvar, J.—The suit is by a few sharers of samn-
‘dayam or common lands for ejectment against the defendant
who has obtained a lease of it from the other sharers. The
lessee is himself a co-sharer and the karnam of the village. The
lease is.a permanent one. The extent mentioned is 60 acres, but
it has been found by both the lower Courts that it comprises
nearly 240 acres. There is a clause in the leuse to the effect
that the property should be regarded as comprising only 60
acres although the actual measurement may be more or less,

The District Munsif held that the lease was not binding and

decreed joint possession to the plaintiffs with the defendant,
On appeal the Subordma.te Judge rightly held that the decree
for jeint possessmn was wrong. His view was that, as the
lease was given by a majority of the shareholders, it is bmdmg
on the plaintiffs. |

The prineir al question argued in second a.ppeal is Whether a._‘
ma]orlty of co-sharers can validly gr ant a perpetual lease of

common property. The Courts below have found that it has not

" been proved thab there is a custom authorizing the majority -

to impose their will. upon the minority. It is now settled law
- that, unless for tinavoidable necessity, a trustes cannot grant a
. ' ! 78’ : - . .
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permanent lease of frust property. See Palaniappa Chetty v.
Sreemath Devasikamony Pandara Sannadhi(1). It has also been
held that a karnavan of a Malabar tarwad cannot grant a
permanent lease except under exceptional circumstances. The
same rule applies to the managers of Hindu families, At best
the position of the majority in this case can only be regarded as
that of managers of joint property for themselves and on behalf
of others. Prima facis, therefore, their action in graunting a
permsnent lease is ultra wires, The learned vakil for the
respondent referred to the fact that the lands were waste and
that it was a prudent act of management to granta permanent
lease. Under the Madras Hstates Liand Ach, in exceptional
circumstances, the landlord for the time being is permitted to
grant leases on favourable conditions. Even such a lease is not
binding upon the successor. A forfior: alease granted in
perpetuity by a fraction of the share-holders should mnot be
regarded as binding upon the dissenting minority. Mr.
Govindaraghava Ayyar argued that, even if the lease ia beyond
the powers of the majority, the only remedy open to the plaintiffs
is to sue for a partition of their shares. We are unable to agree
with this contention. Watson and Company v. Ramchund
Dutt(2) was strongly relied on. In that case the propriety of
the lease was not questioned. What the Judicial Committes
decided was that it was not open to some of the share-holders to
claim joint possession with the lessees who were lef in by the
other co-sharers. Lachmeswar Singh v. Manowar Hossein(8)
is also to the same effect. In Madan Mohun Shaha v. Rajab
Ali(4) it was held that, a co-sharer being in possession, another
co-sharer was not entitled to sue in ejectment against him. In
Dakhyayant Debi v. Mana Rau(5) the Courts implied an assent
on the part of the dissentients from the fact of theit not objecting
to the lease for over ten years. These authorities do not hold
that, where a lease is found to be invalid, the lessee should be

- maintained in his possession leaving it to those objecting to his

- lease to sue for partition as their only remedy. In the present

0ase, Wo are unable to agree with the learned vakil for the

(1) (1917) LL.R., 40 Mad., 709 at p. 721 (P.C.).
‘ (2) (1891) ILR 18 Oalc 10(P.C). -
X5} (1892) IL.R., 19 wa. 253 (P.0)), (4) (1001) 1.L,B., 28 Cale., 225,
“{B)y (1914) 39 O.LJ., 118,
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respondent that it was a prudent act of management to grant a -
perpetual lease of such a large extent of property. We cannot cranvurw
help feeling that the karnam, who must have known more-or gopiw sant,

less the real extent of the property he had taken on lease, took ém;;m!
undue advantage of the ignorance of the other co-sharersin ~ Avvamd.
obtaining a permanent lease and in getting the clause, we have
referred to already, inserted in it.

In our opinion, the proper decree to be passed is to declare
that the lease is not binding on the plaintiffs and that they should
be decreed possession for themselves and on behalf of the other
co-sharers. We must therefore reverse the decree of the Courts
below and grant a decree as above indicated. The plaintiffs are
entitled to their costs against the defendant in this and in the
lower Appellate Court. As they ware content to have a decree
for joint possession in the first Court, we make no order as to
costs in that Court.

E.R.

APPELLATE CIVIL.

Before Sir Johm Wallis, Kt., Chief Justice, and
Mr. Jusiice Spencer,

THANGATHAMMAL AND ANOTEER (DErFENDsANTS Nos. b and 9), 1918‘

APPELLANTS, April
22 and 25,

SRR

v,

V. A. A. R, ARUNACHALAM CHETTIAR AND SEVEN OTHERS
~ (Praixtirr AXD Drrexpaxts Nos. 1 10 4 axDp 6 TO 8),
R EesroNDENTS, ¥

Hindu Law— Surety—Son’s liability—EKinds of sureties—Surety for sppearance,
assuramnce and payment, meaning of—Tewte of Yajnavalkya, consiruction of—
Debt contracted prior to surety-bond—Effect on son's liability.

Where a Hindu executed a surety-bond stating that he wonld make the debtor
‘pay within two months the amonnt due on a promissory note already executed
by the latter and that, in default of payment by the debtor, he would pay. '

Held, that the sarety was one for payment ; that the sons of the surety were
liable under Hindu law for the puyment and that it made no difference that

* Appeal No, 80 of:1917.
78-p



