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APPELLATE CIVIi.
Before My. Justice Ayling and Mr. Jusiice Coutis Trotier.

RAMIAH AIYAR axp axoreER (DrerFexpaxts Nos. 4 axp 3),
APPELLANTS,

(il

GOPALIER axp rrve orares (PLAINTIFRs axp Derexpixts Nes. 1,

v) [n]

2, 3 axp 6), ResroxpEnTts. ®

Civil Procedure Code (dcet V of 1908), O. XXXVITI, r. 2—Arvest of defendant
- before judgment—Deposit of money in Courl—Right of the jlninfiff fo the
amount on oltaining decree—Rights of Official Reveiver in insclvency and

of other attaching creditors of the defendant,

The defendant wasg arrested before judgment and was ordered to be releaged
from custody on depositing in Court & sum of money sufficient to meet the
plaintiff’s claim in the suit, under Order XXXVTIII, rule 2 of the Civil Procedurs
Code, There was subsequently an attachment of the money Ly a decree-holder
and an adjndication of the defendant as an insolvent.

Held, that the money was paid into Court to the general oredit of the action
and charged with a lien in favour of the plaintiff on the latter obtaining
a decree in his favour; and that the attaching creditor’s and the Official
Receiver’s olaims were subject to this Hen,

SEcoND APPERAL against the decree of A, Epgineron, the District
Judge of Tinnevelly, in Appeal Suit No. 418 of 1916, preferred
against the decres of R. Narasimmsa Avvawear, the District

Munsif of Tinnevelly, in Original Suit No. 384 of 1914.

The fourth and fifth defendants in the present suit (Original
Suit No. 884 of 1914) on the file of the District Munsif’s
Court of Tinnevelly brought a suit against the second defendant
and her son for a sum of Rs. 1,063 in Original Suit No. 805 of
1913 on the file of the District Munsif’s Court of Ambasamudram,
During the pendency of the latfer suit, the said defendants
Nos. 4 and 5 who were plaintiffs therein, made an appli-
cation for arrest of the second defendant before judgment and

the latter was arrested on 15th July 1913 and kept in custody

and on the 21st July 19138, the second defendant deposited into

Court & sum of Rs. 1,200, an amount sufficient to meet the

‘plaintiff’s claim, and was released from custody. The suit was

| ~ ® Second Appeal No. 856 of 1917,
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subsequertly transferred to the file of the Sub-Court of Tinnevelly
and a decree was passed on the 18th August 1914 in favour of the
plaintifts (the present fourth and fifth defendants) for the
amount claimed ia the plaint. Subsequently certain decree-
holders of the second defeudant attached the amount deposited
in the Ambisamudram Muansif’s Conrt as money due to the
second defendant, their judgment-debtor. The plaintiffs in
Original Suis No. 205 of 1913 (the present fourth and fifth
defendants) pnt in a claim petition in the Sub-Court of
Tinnevelly ; the petition was allowed in their favour and the
attachment of the decree-holders was raised. The latber brought
the present suit (Original Suit No, 3%4 of 1914} on the file of
the District Munsif’s Court of Tinnevelly to set aside the order
passed on the claim patition. Meanwhile on the ¢9th June 1914
the second defendnnt herein had filed his petition in insolvency
and was adjndicated on that petition on the 17th Febrnary 1915.
The plaintiffs impleaded in the present suit the Official Receiver
in insclvency of Tinnevelly as one of the defendants along
with their jndgment-debtor and the claimants. The District
Munsif passed a decree in favour of the plaintiffs, holding that
the amount deposited continued to he the propertyr of the second
defendant and became vested in the Official Receiver in insol-
vercy. The Subordinate Jadge, on appeal, upheld the decision
of the District Munsif and dismissed the appeal of the fourth
and fifth defendants. The latter preferred this Secoud Appeal.
K. B. Gurusuami Ayyar and 4. Subbarame Ayyar for the
appellants, - | |

8. Viswanatha Ayyar for sizth respondent.

K. 8. Ramabhadra Ayyar for first and second revspondents.

The Court delivered the following JupeMENT :— | |

Covrrs Trorrer, J.—The fourth and the filth defendants in
this case who are the appellants, brought a suit, Orizinal Sait
No. 305 of 1913 in the District Munsif’s Court of Ambasamndram,
against the second defendant, The second defendant was brought
under the machinery of Order XXXVIIL of the Code of Civil
‘Procedure, because an application was taken against him for his
arrest before judgment on the ground that he was absconding

“from the local limits of the Court, and ther eupon, in accordance
with- the procedure set oub in Order XXXVIII, roles 1 and 2,
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he was brought up before the Court to show cause why he should
not furnish sceurity for his appearance; and he proceeded
under rule 2 1o deposit a sum of money and, in this case,
Rs. 1,200 which was adjudyed sufficient to meet the plaintiff’s
elaim, that is to say, the claim of the defendants Nos. 4 and 5
in this suit. The dates are important. The arrest was on the
15th July 1918 and the payment into the Court was on the
21st of July follewing. The fourth and the fifth defendants
obtained a decree for the full amount claimed on the 18th Angust
1914; and meanwhile, on the 29th June 1914, the second
defendant had filed his petiticn in insolvency. He was not
adjudicated on that petition aniil the 17th of Febrnary 1915.
But by relation back his insolveney will date from the petition
on which he was adjudicated and accordingly the insclvency
will date back te June 1914,

The question in thiscase is whether the money paid into Court

in accordance with the provisions of Order XXXVIII, rule 2,
belongs to the fourth and fifth defendants asthe success{ul plain-
tiffs in the suit. If it does not belong to them, rival claims may
arise-as between the Official Assignee, as Receiver of the estate
of the second defendant and the plaintiffs in this suit who are prior
~ decree-holders. But, if the true position be that the money in
Court belongs to the fourth and the fifth defendants, the question
of priority as between other parties to the snit will not arise,
There is a good deal of authority on this gnestion, though not
any direct decision, as to whether this precise section is tobe
interpreted as giving o liem to the plaintiff in & suit in the
circumstances of money being deposited to secure the defendant
from arrest ; thera are deeisions of this and other High Courts in
~ regard to the corresponding sections of the Indian Code and also
decisions of the English Courts relating to kindred situations.

© Itis clear that attachment before judgment of property under

Order XXXVIII, rule 5, does not pass any title to the person at

whose instance it is attached but merely its effect is to prevent
~ alienation on the part of the person whose property is attached.
1t restricts the hands of the owner of the property, but does nof
make him cease to be the owner nor does it confer any specific
 lien on the person who seeks the atbachment. This was laid

‘down in numerous cases koth in England and in this country,
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and Lord Hosrovse observed in Motilal v. Karrabuldin(l), that
even attachment in furtherance of execution gives no title,
This has been re-affirmed by this Court on a specific reference
to Order XXXVIII, rule 5, which relates to attachment of
property before judgment in order to prevent the disposal of the
propesty by the defendant in Erriknlippa Chetty v. The Official
Assignee, Madras(2), a decision of Warus, C.J., and
Srsuaciri Avvar, J. The learned jndges point out that what
one may call o condition of the application on which the money
was secured to saleguard the plaintiff’ s interest is the abstaining
of the defendant from making away with his property and so
long as the property is not taken out of the jurisdiction of the
Court or alienated and the defendant is ready to produce his
property to the Court, then the condition is not broken, and as
soon a3 ever the property was produced to the Court by the
defendant on decree being obtained by the plaintiff, the object
for which the money was deposited was gone and it eonld only
be claimed by the person who deposited it. That is tantamount
to saying that in eontemplation of law i} has been his property
the whole tim>, only subject to certain control and retention by
the Court. Similar principles have basen appliel to money
deposited into Court und:r a Garnishee order in Jilmand v,
Rameohan(3). That is one class of case; but yon get s totally
different class of case where money is not deposited in Court in
order to secure something being done by the person who
dsposited it, such asabstaining from going away or removing his
property from the jurisdietion of the Court but where money is
raid to the credit of the suit or ear-marked for the suit, the
Courts have always held that, when that is done, the money
belongs to the plaintiff in the event of his success and thav it
cannot pass to the general creditors of the person who pays it
in orto any person who claims under him, Thabdistinc*ion has
been very clearly laid down by the Erglish Courts in the case of
In Re Pollard(t). Inthat case some money in a bavk helonging
to an alleged defaulting execator and trustee were sequestrated
by letters of sequestration taken out in the Chancery Division
which for ordinary practical purpises may be described as

() (lB%)ILR 25 Calo., 179. (r.0.). (2) (1916)ILR 89 Mad., 903.
(3) uvos) ILR., 29 qu 40a - {4) (1903) 2 K.B,, 41.
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proceeding in the nature of attachment. The defaulting trustee
was adjudicated & bankrupt and it was held that the seques-
trated fund inthe hands of the bank did not pass to the
plaintiffs in an action by the cestius que frustent who, it was said,
had been defrauded, but passed to the Official Receiver as part
of the estate of the bankrupt. And Roxer, L.J., in his judg-
ment at page 48 explains why it was so and points out very
clearly the distinction between the two classes of cases. He
88T S—

“ He (i.e., the plaintiff) might have obtained a special charge by
obtaining some special order having that effect. I think, therefove,
that the only question is whether tle payment of the money into
Court, under the circumstances of the present case. did give the

-

appellants, who are no doubt in the position of crelitors of the
backrupt, a special right to or charge upon the money so paid in.
In my opinion, for the reasons which [ will shortly state, the order
- for paymeunt into Court did not convert the money into the property
of the creditors or give them any special charge upon it. The order
was to pay the money, not to the general credit of the action, but to
the special acconnt of the sequestrators. That left tlie money as
part of the debtor’s property received by the sequestrators as
sequestrators. Had the order gone on to say that sfter payment of
tlie costs of the sequestrators, the balance should be piid over 1o the
general credit of the action, the result would have been different;
‘bt that was not done”,

Similarly in Bird v. Barstow(1), a woman got leave to d«fend
an action nnder Urder XIV (Summary judgment) on terms that
she brought into Court £:00. Sbe raid the £500 and she Jost
‘the case. Then she iried to raise a point that she being a married
woman, an inquiry would Lave to be Leld to see whether
it was mouney belonging to her separate estate which in the
ordinary covrse of events would be the only fund against which
the execution could proceed. The court of appeal cousisting of

Lord Esngr, M.R., Fry, I..J ,and Lores, L.J., refused to go into
thut erquiry on the short ground put by liord Esurr that
“ the meaning of such an order, in my opinion, is fo give security
to the plaintift that if he succeeds in the action, he &hall obtain the
fruits of success.”™ | ‘

And in other cases too it has umformly been held in

England that where, as a condition of granting leave io defend

& (189") 1 Q.B.D., 94.
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the suit, money is paid into Court, that money is the property,
subject to his proving his claim, of the plaintiff and that it
cannot be attached by the creditors or assignee in bankrupicy of
the person who paid it in. And that has been followed in this
country in the Madras courts in two different sets of cases. In
one case it has been dccided that if money has been deposited
under order XL, rule 5, as a condition of leave to appeal, it is ear-
marked to the appeal. In Subramania Chettiyar v. Rajarajes-
wara Sethupathi(l) immovable property, not money, had been
given as security by the judgment-debtor as a condition of his
appeal and it was held that the successful decree-holder could
realize the decree without bringing a separate suit for the pur-
pose of realizing the security; and of course the meces-ary
implication is thut the property was ear-marked to the suc-
cesvfal litigant and could be taken possession of by him without
further procecdings of any kind, The learned Judges say at
page 874— |

‘¢ The effech of immovable property being given as security is
something more than atbtachment because it makes the property
applicable solely in discharge of the judgment-debt and rot liable to
rateable distribution among other judgment-creditors.”

Similarly a Bench of this Court in Gopalatyar v. Thiruvenga-
dam Pillai(2) held, following the Hnglish cases, ithat where
money was broaght into Court by the defendant as a condition
of being allowed to defend under Orvder XXXVII of the Civil
Procedure Code (Summary Proceeding in this country on nego-
tiable instraments) the amount paid into Court must be regarded
as ear-marked to the action of the plaintiff and in the event of
success, the judgmeut amount must b= regarded as being charged
upon it.

~ These are principles which ssem to us to be clear and the

question is which side of the line it is that cases coming under

Order XXX VIIL rule 2, fall, Order XXXVIIL, rule 1, no doubb,

-says that o defendant when arrested om a warrant is to be
~brought before the Court to show canse why he should not
~ fornish security for his appearance ; and the argument, as we

~ understand it, is that, that being the nature of the enquiry, the

section which tells us what the Court can do must have regard

() (1917) MOWLNL, 872, . - (2) (1917) 32 M.L.J., 503.
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solely to the matter of furnishing szcurity for his appearance.
It that were 8o, the section would fall within the same principles
of decisions as under order XXXVIII, rule 5, that the mere
furnishing of security or paymeunt of money into Court as security
for the appearance of the defendunt does not cr ate a lien or
ear-mark it, for the purpose of the action. But what happens
when the defendant does appesr under a warrant is this, that
the Court may make alternative orders:

“ The Court shall order him either to deposit in Court money or
other properly sufficient to answer the claim against them, or fo
furnish security for his appearance at any time when called upon
while the suit is pending.”

It seems to us that there are two alternative courses open.
One is the defendant may give security for his appearance ;
such security will be merely conditionsl for his appenrance in
Court and could not be said to be to the credit of the suit or
ear-marked to the general purposes of the suit. It is a specific
security. The alternative is that he may deposit money or other
property sufficient to answer the claim. We think that it is not
secnrity for his appearance, but is an alternative by which liberty
is piven to him to pay into Court sufficient money to meet the
suit and we think that payment would be ear-marked to the suit

and would Le subject to the lien of the pl:intiff in the event of

his success, As was pointed oubt during the argument, the
words are “to deposit in Court moncy- . . . to furnish
security . . . * mot, ®to furnish other security ” which one
would expect if the deposit mentioned in the first part of the rule
is merely an alternative way of furnishiug security raentioned in
the second part. We think that the first alternative described
by the rule is undoultedly the one pursued in this case, that is,

the money was paid into Court to the geneial eredit of the action,

‘as such, charged with lien on the plaintiff cbtaining a decree in

his favour and we think that neither the ussignee of the bank- .

rupt’s estate nor the general bo&y of creditors nor any specific
. ered.tor has a claim “hlch cau prevail cver the title of the
plamtiff

The result is, the appeal is allowed and the suit dxsquged thh
costs throughoat The Official Receiver (out of the e.smte) and

~ the plammﬁs wxll pay the costs.
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