VOL. 1X.] CALCUTTA SERIES. 871

APPELLATE CRIMINAL,

——

Before Mr, Justice Fiold and Mr. Justice Norris.
MANU MIYA v THE EMPRESS# oo .

Joinder of charges—O(fences of the same lind committed in respect of differ-
onb persons—Criminal Prooedure Code, (Aot X of 1872), ss. 452, 463, and
455.

.Where an accused was charged under one charge including four counts,
viz—

{1). House breaking by night with intent to commit theft in the house
of 4;

(2). Theft from the same house ;

(3). House breaking by night with a like intent in the house of Bj

(4). Theft from that house;

And wherve he plesded guilty to the first and third charges,

" Held, that the case was within the terms of s. 453, and that the worda

# offences of the same kind” are not to be limited by the explanation to

that section, but include a ense like this, where a man has within a year

committed two offences of house breaking,

Held, also, that the words * offences of the same kind" are mot limited
to offences egainst the same person.

Per F1irp, J—The explanation to 8. 463 must be understood as extending
and not as limiting the meaning of that section.

Per Norris, J~—Care should. be taken that accused persons ave ol pres
judiced by charges being joined, and the Court should at all times be
anxious to lend o willing ear to any applioation npon their behaif by sepa.
ration of charges and for separate trials upon separate charges.

Empress v. Murari (1) dissented from.

Tue facts of this case appear sufficiently from the judgment of
Mr. Justice Norris, '

No one nppeared for either side.

The following judgments were delivered by the Court (FreLp
and Norz1s, I7,) s==

Nogrrg, Ji~In this case there were four heads of charge or
counts agamsh the prironer, m., Jfirat, house breaking by might

% Orimingl Appeal No. 454 of 1882 against the order of H, Muspratt,
Ebsq., Nessions Judge of Sylhet, dated the 21st June 1882,
(1) LL B, 4 Al 147,
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with intent to commit theft in the house of one Baroda Prosad

Mano s Das; second, theft from the same house ; third, house breaking

1".
TeR
EMPRESS,

by night with intent to commit theft in the house of ome Tavini
Churn Dutta ; and, fourtk, theft from the same house.

At the trial before the Sessions Judge the prisoner plended

guilty to the first and third heads of charge, and was sentenced
upon the fimt to three years rigorous imprisonment, and upou
the third to three years rigorous imprisonment, to commence at
the expiry of the sentence passed under the first head of
charge.
. It does not appear that any plea was recorded upon the second
and fourth heads of charge; the Judge merely says: “No
sentences sre given under the second and fourth heads of charge
as thoy are included in the first and third heads.”

The Magistrate committed, the prisoner upon one charge only,
including therein the four heads of charge to which I have re-
ferred; and the Sessions Judge tried him upon that one charge
as sent up by the Magistrate.

Wo do not think that the courses followed by the Maglstrate
and Sessions Judge are illegal. Section 452 of the Code of €ri-
minal Procedure says: “There must be a separate chaige foir
every distinct offence of whioch any person is accused, and every
such charge must be tried separately, except in the cases herein-
after excepted.” Section 458 says: “ When a person is accused
of more offences than one of the same kind, committed within
one year of each other, he may be charged and tried at the samd
time for any number of them not exceeding three.”” Then fol-
lows the explanation : ¢ Offences are said to be of the same kind
under this section if they fall within the provisions of section
four hundred and fifty-five.” Seotion 455 says:  If a.single
got or -set of acts is of such a nature that it is doubtful which
of several offences the facts which can be proved will constltute;
the accused person may be charged with having commitfed any
such offence ; and ROy number of such ¢harges may be-tried at
once, or he may be cluug'ed in the aliernative 'with having ‘dom-
mitted some one of the said offences,”

Now if we are to hold that the words ¢ offerices of the same
kind” in s, 468 refer to," and include only * offences that fail
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within the provisions of s. 455,” then undoubtedly there has been 188
an 1llegal1ty, there has been an “error or defect either in the m
charge orin the proceedings on the trial,” which would ocall for e
our interference if we were of opinion that such-error or defect Fueress,
had prejudiced the prisoner in his defence; but as the prisoner
pleaded guilty, he cannot be said to have been thus prejudiced.

But we are of opinion that we cannot so hold. To do so would

be equivalent to striking s. 453 out of the Code altogether, We

are of opinion that the words “offences of the same kind” in

8. 453 are not to be limited by the explanation to that section,

but include such a case as this where a man has within a year.
-committed two offences of house breaking. The ¢ offences’
mentioned in s. 455 are not in fact ¢ offences of the same kind,’”

but offences of different kinds arising ouf of “n single act, or

set of acts.” Moreover, these offences of different kinds arising:

out of * a single act or set of acts’” must, in the contemplation of

the section, have been committed at one and the same time, where-

as 8.463, by the use of the words * within one year of each other,”

clearly points to offences committed on distinct oceasions, separated,

it may be, by 864 days. Upon the words of the Act, therefore,

we are of opiniun that there has been no illegality.

We now proceed to consider another point, wiz, whether the

¢ offences of the same kind,” mentioned in s. 458, must be: held

to mean offences against one and the same person. We are of
opinion that they must not be 8o limited. Thers isnothing in the

words of the seotion . itself so limiting them, #nd we are not aé

liberty to introduce words of limitation unless it .is absolutely.
necessary to do so. We are aware that in thisholding we are refus<

ing to follow the decision of the High Court at Allahubad dn

the case of ZBmpress v. Murari (1), but with the greatest respect

for the learned Judges who decided that case, one of whom,
Straight, J., has a most deservedly high reputation as a criminal -
lawyer, we do not think it is correct. Asl said before there

are no words in the section limiting its’ operatlon as the Allaha-

‘had High Court would limit it. This of itself would, in our opi-
- nion, be sufficient gre ound for supportmg our present ruling« buk

(1) L L R4 All, 147,
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1883 we think it well to refer to the practice of the Criminal Courts
Yano Miza in England as furnishing anthority in suppert of our view, Acv
2 cording to the Common’ Law of England, there is nothing to pre~

.‘qu;];gss. vent a prisoner being charged on different eounts of the same
indictment on the several different felonies. In Hale’s Pleas of
the Crown, Val. II, p. 178, it is laid down that *if there be one
offender and several capital offences committed by him, they may
be all contained in one indictment as burglary and larceny :
larcenies committed of several things, though at several times,
and from several persons, may be joined in one indictment’ ; and
see Reg. v. Heywood (1). In the case of Castro v. The Queen (%)
Lord Blackburn, at p. 243, makes the following observation ¢
“ The course taken with regard to one indictmént was this : The
Queen having sent her Commission to the Grand Jury or any
other Commission to & proper tribunal, the tribunals so anthorized
presented all the offences that eame to their knowledge; if it
was brought sufficiently to their knowledge that a man had coms
mitted ten murders, fifty burglaries, and a score of larcenies,
they would find, not one finding as to them all, but fhey would
find in separate counts that he had committed each of those
charged offences ; and if there were many other persons (as gene.
rally there are) it would also be found: that those other persons
had committed the offences proved agninst them also, and of
this presentment one record was made up. Upon that process
could be issued against a man so charged, to bring him wupon his.
trial before a petly jury, to try whether he was' guilty of those
offences so charged or nof.

“Now, at Common Law, there was no objection whatever, it
point of law, to bringing a man who was charged with several
offences if those charges were all felonies, or' were all misdemean.
outs, before one petty jury, and making him answer for the
whole at one time. The challenges and the incidents of irial are
not the same in folony and- misdemeanour, and, therefors, folony
and misdemeanour could not be tried together ; but ‘any number
of felonies and any number of misdemeanouts might, The con~

(1) 1L and 0., 451,
) L K., 6App. Oa, 220,
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trary was asserted by the learned Counsel, but though repeat-  1sss
edly challenged to do so, he did not cite any authority inyimy mrea
support of his contention. There was no legal objection . to g
doing this ; it was frequently not fair to do it, because it might Emruess,
embarrass a man in the trial if he was accused of several things
at once, and frequently the mere fact of accusing him of several
things was supposed to tend to increase the probability of his
being found guilty, as it amounted to giving evidence of bad
charaoter against him. Whenever it wonld be unfair to a man
to bring him to trial for several things at once, an application
might be made, to the diseretion of the presiding Judge, to say,
‘try mo only for one offence, or try me only for two
" offences; if one was the real thing, let me be tried for one, and
one only;” and whenever it was right that that should be done,
the Judge would permit it. For these mixed motives it was well
established by a long series of decisions, (Iconfess I doubt
whether they were right at first, but certainly they have heen
both well established now, and sanctioned by Statute—that is quite
clear) that where the several charges were of the nature of felony,
the joining of two felonies in one count was so, necessarily ¥
thay say, unfair to the prisomer that the Judge ought, wpon an
application being made to him, to put the prosecutor to his slec-
tion, and send them to two'trials. It never was decided, evenin
felony, that if that- application for the'election was mot made,
the joining of several felonies, that is to say, thetaking several
folonies which had been found together, and trying t’hosq geveral
félonies before one' petty jury; was wrong in point of law;on
the contrary, it was repeatedly held that it was right ‘enough,
although, if the-proper application had been made’ atthe proper
{ime in a -case of felony, the -party proseautwg would -have been
put to his election or made t6 take one felony only, and niob botly
atthe same time. But in onses of misdem eanour, it was by no
mmeans & matter of -course that tlmt should be done. I think thab
if the Judgs, upon an- apphuaiuon made o him, had been satisfied:
that'to try the ‘man. for’ several misdemeanours together - would:
work: injustice fo the. prisoner, -he had a perfoct right to say ‘I’
will not work this injustice by trying themtogether, let us dum-
pish them iu number, and try & reasonable number and no more.’
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1882 Idonot know whether that was ever done in a case of misde-
Jans iy meanour, but I fecl very little doubt that it may have been.”

s The Legislature has enacted in two oases that three charges
FOreRSs.  of folony may be charged inone indictment, 24 & 25 Victoria,
cap. 96, enacts that it shall be lawful to insert several counts
in the same indictment against the same person for any namber
of distinot acts of stealing, not exceeding three, which may have
been committed by him against the same person within the
space of six months from the first to the last of such acts, and to
proceed, therson, for all or any of them;” and 8. 71 of the same
Aot contains similar provisions with regard to three distinct acts
of embezzlement.

Such is the law and practice in England with regard to
folonies, In cases of misdemeanour there is no limit to the
number of counts charging distinet offences that may be inserted
in one indictment. In prosecution of what are called ¢long
firm swindles” it is not unusual to insert ten or fifteen
counts, each charging a separate offence against different per-
sons, Within my own experience there was a case tried before
Mr Justice Hawkins atthe last May Sessions of the Central
Criminal Court, where the indictment contained some 120 counts,
and ab least 25 or 30 of these charged separate offences against
different persons, The offences in this case, house breaking by
night, or as called in England burglary, were, according to
English law, felonies ; and, no doubt, had the prisoner been tried in
England, two separate indictments would have been preferred
against him ; but here, happily, we know nothing of the antiqnated
distinction between folony and misdemeanour, and, therefore, if our
view of the law is correct, the question in this cage is reduced to
one of practice, and upon this point we are of opinion that the
practice provailing in England with regard to misdemeanour, is
the one that should be followed here. But the Judges should
take care that prisoners are not prejudiced by that comrse being
taken, and they should, at all times, be anxious to lend s, willing
ear to any application for separation of charges and for separate
trisls mpon meparate charges. The prisoner in this case having
been convicted on his own plea, there is no appeal under s 278
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of the Criminal Procedure Code, except as to the extent or legality 1882
of the sentence as I have already pointed out. 'Weare of opinion. yuxy Miza
that there isno illegality, and having regard to the offemces to 7.
which he pleaded . guilty, we are of opinion that the sentences are Exrmamss,
not at all too severe.
This appeal will, therefore, be dismissed.
FizLp, J.—I am of the same opinion. I think thai the explana~
tion to s. 453 of the Qode of Criminal Procedure must be under-
stood as extending not ad limiting the meaning of the section
itself. As pointed out by my brother Norris, there are in the
gection no words which limit the three offences for which an
accused person may be charged and tried at the same time to
.offences against the same person; and I think the explanation
cannot operate to impose any such limitation or restriction upon
the general language of the section.

Appeal dismissed,

APPELLATE CIVIL.

Bafors My, Justice McDonell and Mr, Justics Fisld.

NOBIN CHUNDER ROY (oNE or TaE DerexDants) v. RUP LALL DAS 1882,
- AND ANOTHRE (PLAINTIFES). S July 11,

Contribution, Suit for—Government Revenue—Payment by one co-sharer * for
. another,

‘Where a co-sbarer of a portion of a talook is compelled to pay a quota
of the Government revenue due on aceouns of a share, not his own, in order
to save the portion of the talook from being sold, he ia ‘entitled to & ‘charge
upon such share for the money so paid, and such share should be charged
even when it has passed subsequently into the hands of a third party.

Lnayet Hossain v, Muddun Monez Shahoon (1), followed.

. In this 'suit the plaintiffs sought to bave it declared that a'sum
.of money paid by them in respect of Government: revenue for
-4 seven-anna share.in a certain talook should be declared a charge

# Appeal from Appellate Decres No. 441 of 1881 againsthe decree of Baboo
Krishna Chunder Ghattergee, First Subordinate Judge of Backergunge, dated
the 27th December 1880, morhfymg the dectee of Baboo Doorge. Churn Sen,
Third. Munsu‘f at Barisal, dated the 7th July 1880,

0)2 14 B.L.R,165: 8.C,22 W. R, 411



