
APPELLATE  OEIMI^^AL.

Before Ifr , Justice Sadaaim A yyar and Mr. Justiae Najpier, 

1918. THK SK3Sr05?8 JUDaE of OOIMBA-TORB, P̂ TiriosfSE
July, 18. ( E eI-ERPJUG OfFICBE),

MTJRAPPA GOOTDAISr (A codsed) *

{jrimwal Procedure Code {Act V of 189S), sec. 436— Indian Penal Code (J,ci XL V 
ff/l8uO), sflciions 32S, 354,370, o ll—Subordinate Magistrate faM-ng cognizance 
omfolice charge-sheet—No mention of offence nnder sectionaSlG, oil, Indian 
penal Code— Prosecuiion not pressing for committal before Magistrate— Order by 
District Magistrate directing committal—Validity of order— Beference by 
Sesiiions Jŵ g?—Quashing of commitment' by Sigh Court— Jurisdiction of 
Dktrici Sfagistrite.

Where Subordiuate Magistrat© took cognizatics of a case on a police 
eliarge-abeot. obarging the accused -witb. offences of aBsaall". and h.ui't under 
aecstionB S54 ancl 323, Indian Penal Code, but no eliarge -was mada tlierein of the 
aSenoe cd afctumpt to rape, under sections 376 and 511, Indian Penal Code, and 
the jTOSeontion did not press for the framing by the Magisti'ats of a charge ia 
respeci of that k̂ffenee, Ijnt the District Magistrate pui’porting to act under 
section 43G, Griiainsil Pxocedure Oode, directed the Subordinate Magistrate to 
comajit the aecneed to the Sessions for an offence under ssctions 376 and 511, 
Indian Penal Code, and the nccnsed was eo committed :

Held (oa a reference by the Sessions Jnclge), that tlia proceedings of the 
Subor<h‘nate Magistrate did not amount to an oi-dor of discharge on the major 
offence and the District Magistrate had no jurisdiction to pass an order under 
soction ^S6 of the Onminal Procedure Codedireciiag tli© Subordinate Magistrate 
to ooinmifc the â ccnsed to the Sessions for the offence under ssctions 376 and 
511, Indian Penal Code, Commitment quashed und the Subordinate Magistrate 
directed to proceed iTith the trial of the minor offences. Krishn<x. Beddi v. 
6M.hha.mmfi (1901) I.Tj.R.j 24 Mad., 13S (F.B.), diatingnished,
Cbiminal M isc e l l a n e o u s  P e t it io n  to the H igh Court by D . G . 
W a l l  EE, the Sessions Judge of Coimbatore^ in his letter 13, 
No. 3230j dated 3rd April 1913^ to quash the commitraent in 
Sessions Case No. 21 of lV)18 on the file of tlie Sessions Court of 
Coimhafcore (P .E . No. 2 of 1918 o i l  the file of the Court of the  
Sub-Magistrate of Mefctapalaijam).

The material faots are set out in the Sessions Judge’s Refer­
ence which was as follows :—

“ I  haT6 the honour to submit to the High Court under section 
215, Criminal Procedure Code, the records in Sessions Case No. 21 of
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1918 on tlie file of tHs Court, with a reoommendation that tlie com­
mitment be quaslied. Tlie material facts are briefly these :—

2. A  complaint of attempted rape was made by the husband of 
the complainant to the monegar of his village. It was reported to 
the police, who made an iaTestigation and charge-sheeted the 
accused under sections 354 and 323, Indian Penal Code, The S n b -  

Magistrate of Mettnpalaiyam recorded the proseoation evidence and 
proceeded, without any objection on, the part o£ the police or o£ 
complainant’s counsel, to frame charges against the accused under 
these sections. Two days later, complainant moved the District 
Magistrate nnder section 435, Criminal Procedure Code, to revise 
the Sub-Magistrate’s ‘ order ’ and to direct the commitment of 
accused for an olfence under Ejections 376 and 511, Indian Penal 
Code. The District Magistrate, after hearing both parties, directed 
the Magistrate to commit accused on a charge framed under 
sections 376 and 511, Indian Penal Code, holding that the Magis­
trate’s order ‘  was equivalent to tha discharge of the accused b o  far 
as the offence of an attempt at rape ’ was concerned. The Magis­
trate accordingly committed accused to this Court as directed.

3. The District Magistrate relied on the ruling in Krishna 
Reddi y. 8ubha,mma(i). Counsel for accused contends that this ruling 
is not applicable to the facts of the present case. As I  understand 
the decision, I  think that he is right. In this case, the police charge- 
sheeted accused under sections 354 and 323, Indian Penal Code, and 
there was no application by complainant or any one else for a 
charge of attempted rape. In that case, on the other hand, there was 
an application by the proseoation for a charge under section 477, 
Indian Penal Code, which the Magistrate formally refused and his 
refusal was held to be tantamount to an order of discharge.

4. In this case no order has, it seems to mpi, been passed that the 
District Magistrate was empowered to revise. Complainant should 
have applied to the Sub-Magistrate under section 347, Criminal 
Procedure Code, to commit the case as one of attempted rape and on 
his refusing to do so, there would have been a proper basis for an 
application to the District Magistrate in revision. It  cannot, I  
submit, be asserted in this case, as it could in Krishna Seddt v. 
SubhammaQ.) tliat the Sub-Magistrate had ‘ adjudicated upon the 
question whether there was any evidence against the accused in 
respect of the major offence.* For the latter had not been cbarge- 
sheeted for the major ofEence and no one had asked that he should
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SasBioNs 5. I  recommend, felierefore, tisat the eomniitment be quashed
JuPOE os Qjj and on the facts. The acoased was cTiarge-slieeted
00i3T3<̂ *

TOBJB for oSences wHich the Sub-Magiafcrate could fcrjand no one suggested 
before him that he should convert the charge into one of a majorM17B.A.PPA

Gobnoan. oSence exolnsiyely triable by a Court of Session. There can 
consequently be no question of a discharge under section 209(1), 
Oriminal Procedare Code, within the meaning o£ the decision 
relied on by the District Magistrate. ”

The Piihlio Prosecutor {E , R. Osborne) on behalf of the 
Crown.

The H on. Mr. F, Richmond for the accused.
The Court passed the following O ed ee  

Sjdasiva Sadasiva A y ta E j J ,— The decision in Krishna Beddi v . Sub- 
bamma{l) goes only to this extent that where the prosecution 
had pressed for the framing of a charge of a higher offence ‘ 
triable by the Sessions Court, even if the Subordinate Magistrate  
had originally tatsn  cogn.iza,nce only of a charge relating to a 
lesser o:ff6iiee, the refusal of the Magistrate to frame the charge 
for the higher offence might be treated as ati order of discharge 
in respect of that offence and thab section 436  of the Criminal 
Procedure Code would, in those circumstances, give the District 
Magistrate jurisdiction to direct the Subordinate Magistrate to 
commit the accused to the Sessions on the graver charge.

In  fche present case; the offence of attempt at rape w as not 
mentioned in. the police charge-sheet on which the Subordinate 
Magistrate took cognizance of the case and the prosecution did 
not press for the framing by that Magistrate of a charge against 
the accused in respect of that offence.

The Sessions Judge was, therefore, justified in holding that 
the decision in Krishna Beddi v. 8 u h h a ' m m a { l )  could not be  
e^iteiided so as to cover this case and we accordingly accept the 
Reference, Quashing the commitment, we direct the S ubordinate 
Magistrate of Mettupalaijara to proceed with the trial of the 
charges for the minor offences framed by him against the 
accused.
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