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Tux Singji v. Vadilal Vakhat Chand(l) and Sankakrishnamurthi v,
Jumes  The Bank of Burma(2).
or MADMS In the result, I agree with the learned Chief Justice that the
PAzANIAPEA respondent could have been declared insolvent in respect of debts,
Carere. it any, incurred during his majority, but that debis incurred
BpENCER, Jo hefore that event should not be taken into account in the
adjudication proceedings.
King and Partridge, Solicitors for appellant.
P. Kandasami, Solicitor for respondent,
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V.

Grant, construclion of—Grant of land by Government as bounded by a non-navigable
river—Right of yramtee to half the bed of the river, presumpbion as to—Onue
of proving comteary, on grantor.

Held by the Full Bench :—{1) that in the case of a grant of land by Guvern-
ment described as bounded by a non-navigable river, the presamption (which
may be strong or weak according vo circumstances of each case) js that the
grant passes to the grantee the bed of the river ad medium filum aquae, and

(2) that the onus of howing the contrary is on the grantor.

SecoND AppEal against the decree of A. SAMBAMURTI AYYAR,
the Temporary Subordinate Judge of Guntir, in Appeal No. 187
of 1915, preferred against the decree of V. PurNarya, the Addi-
tional District Munsif of Bapatla, in Original Suit No. 10 of 1918.

In this sait the plaintiff, a trustee of a certain temple, alleged
that the defendant, viz., the Government, granted to the temple;
as inam, ’uhe lands in dispute, on both the banks of the river

gl.) (1%98) L.L.K., 0 Bom, 61 (2) (1912) LL.R., 36 Mad, 692.
v Second Appea.l No. 1824 of 19186,
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Tungabhadra, that he had possession of the same for a long tinze,
including the entire bed of the river, by rearing habool trees,
grass, ete., thereon, and that the defendant unlawfully trespassed

unon the bed of the river alleging that it belonged to Govern-

ment. The plaintiff prayed for a declaration of his ownership
as to the entire bed of the river within the limit of his inam
lands, for the possession of the same and for injunction. The
defendant denied the plaintiff’s right to the bed of the river
and pleaded that the inam title-deed did not convey %o the
plaintiff the bed of the river and that the same was always
owned and enjoyed by the Government. Both the lower Couirts
dismissed the plaintiff’s suit. The plaintiff preferred this second
appeal. ‘ C

T. V. Venkatarama Ayyar and R. Rajagopale Ayymr for
appellant.

V. Kamesam, the acting Government Pleader, for respondent:

This second appeal coming on for hearing in the first instance
before Stsmaairr Avvarand NAPIER, JJ., the following Order of
Reference to a Full Bench was made by :—

Sesnacirt Avvar, J.—This is a suit by the trustee of a
templs for a declaration that the lands belong to him and that
the Secretary of State is not entitled to put up the grass thereon
to auction or to interfere in any manner with the rights of
the plaintiff. The plaint as originally mstltuted contained the
statement that the inam granted to the temple comprised lands
on both sides of the Tungabhadra river and that consequently
the entire bed of the river belonged to the temple, It h s heen
found by the Subordinate Judge, and we see no reason for not
accepting that finding, that the boundary of the inam village is
the river itself and that no lands on-the other side of the

VENEATA
LARSHMI=
WARASAMKEA
' . )
THE 8ECRE.
TRY OF
Smm

SESHAGIRY
Axxarp, J.

river were granted to the temple. On this finding it has been

argued before us that the plaint temple is entitled to half the

bed of the river. The learned Government Pleader took

excertion to this change of case on the part of the plaintiff; but

we think that in the circumstances of the case the plaintiff,

“should not be refused relisf because he put his case too high.
The point for consideration therefore is where a grant is
made fixing one of the boundaries of the lands granted as a river,
‘whether the grantee is entitled to half the bed" of that uver
The decisions of the English Courts seem to be uniform im this
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respect. Lord v. The Commissioners for the City of Sidney(l),
David Maclaren v. Attorney-General of Canada(2), and other cases
referred to in these two decisions have accepted the principle
that where the lands are bounded by a river the grantee is
entitled to lauds ad medium filum aquae. In Cityof London
Land Tax Commissioners v. Central London Railway(3), the House
of Lords applied this principle to the case of highways. All the
learned Liords who took part in the decision affirm that it is an
established principle of law that the

“ ownership of frontages on either side of the street extended ad
medium filum vize, just as, had the division or boundary between
two subjects been a stream, the ownership of the riparian proprie-
tors would have extended ad medium filum flaminis.” ,

In Whitmores (Edenbridge) Limited v. Stanford 4), this rale
was extended to artificial chanunels. In this country, Balbir
Singh v. The Secretary of State for India in Council(5) accepts the
principle of the Euglish decisions, Powel v. Powel(6) is to the
same effect. In Secretary of State for India v. Kadirikutti(7)
the learned Judges say that the rule that riparian proprietors

“are entitled to the bed of the river ad medium filum is not

applicable to navigable rivers. That is an indication that if it is
a non-navigable river the principle of English Law would be
applied in this country. In 8. Sundaram Ayyar v. The Munici-
pal Council of Madura and The Secretary of Staie for India in
Council(8) Basmvam Avvancar, J., extended the doctrine to
highways. The matter was recently discussed by three Judges
of this Court in The Secretary of State for India v.Janaki-
ramayye(9). Mr. Justice OLprIELD seems to doubt whether the
principle referred to is applicable to India. Mr. Justice Sapa-
s1vA AYYAR, on the other hand, apparently seesno objection to the
applicability of that doctrine to India. Mr. Justice BarkEwELL
expressed mo opinion on that question. The learned Govern-
ment Pleader referred us to two cases decided by the Judi-
cial Committee as throwing some doubt upon the applicability
cf a similar principle to Iundian conditions. In Sr¢ Balusu

(1) (1859) 12 Moo. P.C., 478.

(2) (1914) A.G., 253. | (3) (1888) 13 A.C., 364,
(4) (1509) 1Ch., 427. (5) (1900) L.L.R,, 22 All, 96.
(8) (1918) 14 All. LJ., 684. ~(7) (1880) 1.L.R., 18 Mad., 869

(BY (1002) L1 i, 25 Mad, 635.  (9) (1915) 20 M.L.J., 389,
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Ramalakshmamma v. The Collector of the Godavart Districi(1) the
decision turned nupon the fact that the ownership of the bed of the
river was not the question raised for decision in the Courts
below. In rejecting the conteution which was put forward for
the first time before the Board, Lord Hoszous: made use of
these observations:

“The resuit is that their Lordships, having grave dounbis
whether the presumption applicable to little English rivers applies to
great rivers such as the Godavari, wounld require to know much
more about the river in question and the mode in which it has been
dealt with, before dealing as to the presumption or its rebuttal.”

In a more recent case reported in Srinath Roy v. Dinabhandu
Sen(2), in which the question related to the right of fshery
possessed by a riparian proprietor, Lord SUMNER in deliveriﬁg
the judgment of the Judicial Committee says at page 531, after
reviewing at cousiderable length the English and American Law
on the suhject,

“In proposing to apply the juristic rules of a distant time or
country to the conditions of a partieular place at the present aay,
regard must be had to the physical, social and historical conditions
to which that rule is to be adapted.”

Having regard to the observations of the Judicial Committes
and to the difference in opinion between two learned Judges of
this Court we do not think it desirable that we shoﬁld_ finally
dizspose of this matter. The question is of very great importance
to the Government as well as to private proprietors, and we
think it desirable that the npinion of the Full Bench should he
invited on the subject. We therefore propose the followmg
questions for the opinion of the Full Bench :—

Whether when Goverament makes a grant in TIndia of &
village which is described as bounded by a non-navigable river
the right of the grantee extends to half the bed of tﬁe, rivér_;

and

the bed of the river is on the grantee or on the grantor,

This last question has become necessary having regard to the
observations of Lord Hosrouse in Syt Balusu Ramalakshmamme

(1) (1899) L.L.R., 22 Mad., 464. (2) (1915) LLR., 42 Calo., 480 at p. 531.

Whether the onus of proving that the gmnt did not cover‘
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v. The Collector of the Foduvari District(1) wherein he says the
question of presumption or its rebuttal in a country like India
wounld depend upon considerations different from those which
obtain in England.

Ox IS RYFERENC?,—

T. V. Venkatarama Ayyar amd R. Ra]agnpala, dyyar for
appellant. —The first question must be answered in the affirmative.
In English law and in the Jaw of the Colonies the presmmption
is to the effect that the grantee owns half the bed of the river;
see Lord v. The Commissioners for the City of Sidney(2) and David
Maclaren v. Attorney-General of Canada(8), though in Quebeck
there was a statute resembling Madras Act III of J9053. This
principle has been applied in the case of a highway in City of
London Land Taxr Commissioners v. Central London Railway(4)
and in the ease of anon-navigable creek in Kali Kissen Tagors
v. Jodoo Lal Mullick(5); see also Huncoman Dossv. V. Shamarhurn
Bhutta(6), Bhageeruthee Dabea v. Greesh Chunder Chowdry(?),
Doss on Riparian Rights, pages 113 and 114, Khagendra Narain
Chowdury v. Matangint Debi(8), Peacock on Fasements, Second
Fdition, pages 26 and 215, Bengal Regulation XI of 1825, section
4 (3) (based on the common law of the country) and Mickleth-
waite v. Newlay Bridge(9). The last case is followed in Dalbir
Singh v. The Secretary of State for India(10) ; see also Doe dem
Seebkristo and othersv. The EBast India Company(11), Powel v.

"Powel(12), Buban Mayacha v. Nayw Shravucha and others(18),

Secretary of State for India v. Kadiributti(14) and S. Sundram
Ayyar v. The Municipal ('ouncil of Madura and the Secretary
of State for India in. Council(15) (as to highways). There is
nothing against this view in Meenakshi Amma v. Seeretary of

State for India(16), Srinath Roy v. Dinabhandu Sen(17) and Sri

(1) (18#9) LL.R., 22 Mad., 464. (2) (1859) 12 Moo. P.C, 4,73 at pp. 407, 498,
(8) (1914) A.C., 258 ab pp. 272, 278, 275, 27c 279,
(4) (1888) L.R., 13 A.C., 864 at pp. 871, 879,
(5) (1879) 5 C.1.R., 97 (Pb)at p- 100, (6) (1862) L H).y, 426 at p. 427.
(T) (1863) 2 Hay, 54,1 at p. 547,  (B) (1860) I.L.R., 17 Cale,,818 at p. 814.
(9) (1886) 83 Ch. D., 138 at p. 144. (10) (1900) LL.R., 22 All, 96, ‘

© (11) (1866) 6 M.LA., 267 abp. 288,  (12) (iv16) 14 A.L.J,, 684,

(18) (1878) 1.L.R., 2 Bom., 19 at p. 40.

(14) (1840) 1.L.R., 18 Mad., 369 at pp, 873, 874,
(35) (1002) I L.R., 25 Mad., 635.

(16) (1914) 26 M. L.J., 385 at pp. 885, 389,

(17) (1915) LL.R., 42 Calo., 480 at P 525 (P.0.),
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Balusu Ramalakshmamma v. The Collector of Godavars District(1).
See also The Secretary of State for India v. Janakiramayya(2),
Secretary of State for India v. Maharajo of Bobbili(8) and The
Secretary of State for India v. Ambalavaena Pan :arasannadhi(4).
There is nothing in Indian conditions to show that the rule or
~ presumption of Enclish law should not apply.

V. Ramesam for respondent.—The question referred to does
not arise as a whole village was not granted as inam but only a
portion of a ryotyari village.

LT, V. Venkatarama Ayyar—Even then my argnment is the
same. |

In the case of a grant of a whole village we may presame an
intention in Government not to reserve any rights to itself, but
nob when the inam is a portion of a ryotwari village. Itis
always a question of intention and the Einglish technical rule of
construction raising a presumption need nof be applied in India.
If a property is said to be bouaded by a certain land, thatland is
ountside the property and does not belong to it, Similarly in this
case; Micklethwaite v. Newlay Bridge(5). Marquis of Salsbury
v. Great Northern Railway Co.(6) lays down the circumstances
when a grant does not pass half the highway ; similarly Simpson
v. Dendy(7), Plumstead DBoard of Works v. British Land
Company(8) and Pryor v. Petre(9), see also Ecroyd v Coulthard(10)
and Lee v. Jack(ll), as to what exactly the rule is and when it
arises. The Bengal Regulation X1 of 1825 does not support the
appellant’s contention; moreover there is no such Regulation in
this Presidency. In Doe dem Secbkristo and others v. The Eust
India Company(12) and Kalr Kissen Tagore v. Jodoo Lal Mullick
(18)there is no decision on the present question. Madras Act ITT
of 1€05 does not really decide this question as it suves private
ownership, if any, in rivers. Inthis Presidency beds of rivers
are vested in Government ; see Narayanasawmy Naidu v. Secrefary

(1) (1899) LL.R., 22 Mad,, 464,  (2) (1915) 29 M.L.J., 389 at pp. 892, 899,
(3) (1916) 30 M.L.J., 163, (4) (1917) 33 M.L.J., 415 at p. 428.

(5) (1886) 83 Ch.D., 133 at pp. 144, 145, 150.

(6) (1858) 5 0.1, NS, 173 ; I14UE.R., 69 st p. 84.

(7) (1860) 8 U.B., N.8,, 433 ; 141 E.R., 1233 at p. 1249,
(8: (1874) LR, 10 Q.B., 16 at p. 24, (9) (1894) 2 Ch,, 11 at p. 16.
(10) (1897) 2 Ch,, 554. (11) (1879) L.R., 5 Eqg., 26 at p. 273,
(12} (1856) 6 M.L.A., 267 at p. 288. (18)(1879,5 C.L.R., 97 (P.C.) at p.101.
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of State for India(1), Krishna Bhatta v. Secrelary of State for
India(2), Meenakshi dmma v, Secretary of State for India(d),
Ambalavana Pandarasannadhs v. Secretary of State(4) and The
Secretary of State for India v. Janakiramayya(8). The case of
Sres Rajah Ooppalapaty Jogee Jaganadheruze v. Sub-Collector of
Rajahmundry(ﬁ), 1s an old'decision of the Sudder Court. In
Durga Prasad Singh v. Rajendra Narain Bagehi(7). Doss, J. holds
that it is a question of intention when there is a difference be-
tween description and boundaries. Thatis the rule that ought to
be applied in India. Maclaren v. Attorney-General of Canada(8),
speaks of the presumption as an *Xnglish presumption”
and does not treat it as one applicable everywhere. In Farnham
on Waters, Volume I, pages 165 to 167, it is said that the pre-
gumption in England has a long history dating from the time
of Bdward the Confessor and Henry III. There is no such
history in India. Madras Act III of 1905 shifts the onus from
the State. English roles of construction do not apply to the
construction of Crown grants in Indis; Secretary of State for
India v. Maharajo of Bobbili(9)and Secretary of State for India
v. Ambalavana Pandarasannadhi(10). He distingnished Lord v.
The Commassioners for the City of Stdmey(1l), Hunooman Doss
v. Shamachurn’ Bhutta(12), Bhageeruthee Debea v. Greesh Chunder
Chowdhry(13), City of London Land Tawr Commissioners v, Central
London Bailwuy(lé) and Powel v. Pow:1(15).

T.V. i | rama Ayyar was nob called upon to reply.

The : . zinion of the Court was delivered bv

WALLIS, C.J.~In Bengul Regunlation XTI of 1825, the legisla-
ture, acting, as recited in the preamble, on reports from the law
officers as to the provisions of the Muhammadan and Hindu laws
and on a consideration of the decisions of the Sudder Adalut,

- proceeded in section 4 to makea distinction as to the ownership of

churs in navigable and non-navigable rivers, which, in the opinion

of Sir Micaagr Westseep, CJ., in Baban Mayacka v. Nuagu

(1) (1913) 24 M.L.J., 36. (2) (1813) 25 M.L J., 161
(3) (1914) 26 M L.J., 885 at p.404. (4) (1911) 1 M.W.N., 110,
@)(1915) 20 M.L.J., 389 at pp. 399, 420, 425,

(8) (1858) Mad, 8.4.D., 188, (7) (1210) LL.R., 37 Calo., 278,
(8) (1914) A.C., 258 at pp. 268, 2732.
(6) (1916) 80 M.L.J., 163, (10) (1916) 30 M.L.J., 415.

" (11) (1859) 12 Moo. P.C., 473 ak p. 496.
‘ (12} (1862) 1 Hay, 426 at p, 427, (13) (1863) 2 Hay, 541 at p. 547.
(14) (188%) LB, 13 AC, 364 (15) (1946) 14 A.LJ., 654
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Shravucha and others(l) raised an inferemce, though not
conclusive, that the beds of non-navigable rivers are generally
private property. The observation of the Judicial Committes in
Doe dem Seebkristo and othera v. The Fast India Company(2)
appears to proceed npon the same view. The law was laid down
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in the same way in Rajak Neelanund Singh and others v. Rajah YAttt C.J.

Telnarain Singh3), and by the Calcutta High Court in Hunooman
Doss v. Shamachurn Bhutta(4), and Bhageeruthee Debea v. Greesh
Chunder Chowdhry(5), where the Court held that “by the
common law of this country the right to the soil of the bed of a
river, when flowing within the estates of different proprietors
belongs to the riparian owners, ad medium filum aguae.”

In this Presidency the decisions of the Sudder Court in Sree
Rajah Ooppalapaty Jogee Jaganadheruze v. Sub-Collector of
BRajakmundry(6) and of the High Court in Subbaya and others v.
Yarlagadda Ankinidu(7), were to the same effect. Itis only in
the case of navigable rivers that the presumption has been laid
down the other way by the Judicial Committes in Ekowri Sing
ve Hiralal Seal(3), Feliwx Lopez v. Muddan Thakoor(9) and in
Nogender Chunder Ghose v, Mahomed Esof(10) while in Iorbes v.
Meer Mahomed Hussein(11) it appears to be assumed that in the

case of non-navigable rivers the ownership of the bed is in the

riparian owners. The decision of the Judicia:  Wittee in

Kali Kissen Tagore v. Jodoo Lal Mullick(12) and in ‘E;"i’{é’%endm |

Narain Chowdhiy v. Matangini Debi(13) appears to proceed on
the same basis. Jn Sri Balusu Ramalikshmamme v. The
Collector of the Godavari District(14) where the appellant before
them sought to base her title to the lanka in question om the
presumption arising from the fact that she was the owner of
both kaunks of the river, their Lordships observed that such a
claim was not made by the pleadings or by the issues, and wag
one about which much evidence might and probably would have

| (1) (1878) L.L.R., 2 Bom., 19 at p. 40,
(2) (1856) 6 M.I.A., 267 at p. 288. (3) (1862) Cal. S.D.A. Reports, 160.

(4) (1862) 1 Hay, 426, -(5) (1863) 2 Hay, 541.

(6) (1858) Mad., 8.A.D,, 188. (7) (1863) 1 M.H.G.R., 255.
(8) (1868) 2 B.L.R., 4. (9) (1870) 5 B.L.R., 521.
(10)'(1872) 10,B,L.R., 481. (11) (1873)12 B.L.R., 216.
(12)7(1879) 5 C.I.R., 97. (18) (1890) LL.B., 17 Oslo., 814,

(14) (1899) LL.R., 23 Mad., 464! (P.C.).
62 : |
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been given if it had been raised ; and they accordingly declined
to discuss the question because it was not relevant to the case
made by the plaintiff, and merely observed that, having grave
donbts whether the presumption applicable to little English
rivers appliesto great rivers such as the Godavari, they would
require to know much more about the rivers in question before
deciding as to the presumption oritsrebuttal. This reservation,
in & case in which the question in their Lordships’ opinion did

‘not arise and in which the anfliorities above referred to were

apparently not cited, cannot be taken as a ruling that the
presumption is gemerally inapplicable in the case of non-
navigable rivers in this part of India. Certain dicta as to the
ownership of viver-beds were also cited from recent oases in this
Court, but they are far from uniform, and in none of these cases
was the present guestion considered in the light of the autho-
rities.  We therefore consider it unnecessary to refer to them.
The resnlt of the aunthorities in our opinion is that, as regards a
grant of land in India described as bounded by a non-navigable
river, the onus of showing that the grant did not cover the bed
ad medinm filum aquae is on the grantor. The presumption may
be strong or weak according to the circumstances of the parti-
cnlar eage, nud the amount of evidence required to rebut it will
vary accordingly. We do not think it desirable to attempt to
lay down any more definite rule. Reference has been made to
the Madras Land Encroachment Act (IIL of 1905), but that
Act cannob atfech the pre-sxisting rights, if any, of the grantes
in this ease.
CNLE,




