VoI, XLI] MADRAS SERIES 813

notice to determine whether good faith existed before that Korr Reop:

question had been decided at the trial. (tovernment undertakes
tlie defence of their servants in actions brought against them
personally for official acts done by them in cases where those
acts are deemed defensible. The issue of notice gives time to
the public officer to make amends for his act or to report the
case to Government and get himself defended at the public
cost. So notice is made compaulsory in all suits against public
servants for acts done officially.

A number of English cases have been cited in the arguments
and Mr. Justice SesHaAGIRI AYYsR has referred to some of them
in his OrpER oF RurereNcE. I find that little assistance is to be
derived from them, as they are all pronouncements as to the
meaning of the langnage used in particular English statutes,
which is not identical with the language of the Civil Procedurs

Code which we have to consider.
N‘R'

APPELLATE CIVIL.

Before Mr. Justice Sadasiva Ayyar and Hr. Justice Napier.

LAKSHMANAN CHETTY 4xp 1wo oTHERS (PETITIONERS),
.

P.P. V. PALANIAPPA CHETTY AND TWO OTHXRS
(RESPONDENTS),*

Civil Procedure Code (V of 1908), O. XLI, r. 5—Whether applicable to siay
erecution mot of the decree appoaled against, but of some other decree—
Petition to stay sale of immoveable properties— Jurisdiction of Appellate Court
to grant.

An application under Order XLI, rule 5 to stay the sale of immoveable
property in execution of a decree pending an appeal therefrom can be made
not only to the Court which passed the decree but also to the Appellate
Court, both of which have concurrent jurisdiction.

Tre rule however did not suthorize an application to the Appellate Court
for stay of execution in ancther suit, ‘ '
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Kanniappan Cheity v Manickavasagam Chetty (1912) 23 M.L.J, 677, dissented
from ; Triboni Sahw v. Bhegawat Bur {1907) I,L.R., 34 Calec., 1037 and Rama
Prosad v. Anukui Chandra (1914) 20 C.L.J,, 512, referred to.

Prririon praying the High Court to stay further proceedings
by way of confirmation of sale in execution of the decree in O.S.
No. 75 of 1914 on the file of the Temporary Subordinate Judge

~of Ramnad at Madura pending the disposal of Appeal No. 350

SADARIVA
AYYAR, J,

of 1917 preferred to the High Court against the decree in
Original Suit No. 102 of 1916 on the file of the Temporary
Subordinate Judge of Ramnad at Madura.

The petitioners in the above petition to the High Court
broaght Original Suit No. 102 of 1916 in the Subordinate Judge’s
Court of Ramnad to restrain the defendants by an injunction
from executing the decree in Original Sait No. 75 of 1914 on
the file of the said Court. The suit having been dismissed the
petitioners filed therefrom an appeal (Appeal No. 850 of 1917) to
the High Court. In the meanwhile the defendants obtained an
crder for sale of immoveable properties in execution of the decree
in Original Suit No. 75 of 1914 and got the propertfies sold in
execution. The petitioners then filed this petition under Order
XLI, rule 5, Civil Procedure Code, in the High Court for an
order not to confirm the sale. |

K. V. Krishnaswamt 4yyar for petitioners.

E. Bachyam Ayyangar for respondents.

The OgpEzr of the Court was delivered by

Sapasiva Ayvar, J.—As regards the preliminary objection
that no petition under Order XLI, rule 5, of the Code of Civil
Procedure lies in this Court, in respect of stay of sale of
immoveable property, Waruis, C.J., and Haxway, J., doubted in
Civil Miscellaneous Petition No. 1595 of 1914 (in Appeal Against
Order No. 178 of 1914) the soundness of the decision in Kanni-
appan Chetty v. Mantkavasagam Chetiy(l) which was quoted
in support of the objection. We are inclined to go further and
dissent (with great respect) from the decision in Kanniappan
Cherty v. Manikavasagam Chetty(1). The inherent powers of the
appellate Court clearly recognized by Order XLI, rule 5, cannot

‘be held to have been cut down or limited by the special and

exceptional power conferred on the executing Court by Order

(1) (1912) 28 M.L.J., 677.
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X LI, rule 6, which rvle seems to have been clearly intended in Laxsmmanax

order that the executing Court might be comypelled to exercise CHETTY
it in emergent cases for the benefit of the judgment-debtor (see Pi'a:i Az;? N

also the pertinent observations of MooxEesee, J., in Tyribomi Cumrrr.

Sahu v. Bhagwat Buzx(l) and Rama Prosad v. Anukul Chandra Sapasiva

(2). We overrule the preliminary objection. Ax¥ss, J,
On the merits it is not the decree under appeal that7is

sought to be exccuted by the sale of immoveable property but

another decree against the execution of which the decree under

appeal refused to grant an injunction. The present petition is

not for a temporary injunction but if iy for stay of"execution of

the decree under appeal. The decree appealed against not being

under execution, Order XLI, rule 5, does not apply and this

petition is misconceived.

Tt i therefore dismissed with costs.
N.R.

APPELLATE CIVIL.

Before Sir John Wullis, Kt., Chief Justice, and Mr. Jusiice
Spencer.

PALANIAPPA CHETTIAR AND THREE OTHERS 1918,
Mareh 28 and
1917,
April 2,

(Derenpsnts Nos, 3, 5 10 7), APPELLANTS,

v.

SHANMUGAM CHETTIAR ixp TEN 0THERS (PLAINTIFF,
DerexpanTs Nos. 2, 4 axp 8 1o 15), ResponpenTs. *

Negotiable Instruments et (XXVI of 1881), ss 28, 27 and 28——Agent, meaning
of —Hundz or promissory mote drawn or made by a trustes of a charity—
Personal liability of trustee—Liability «f charity prorerty and other meml;gm
of the fumily — Ssgnature of trustes wzth vilasam of char zty prefized, eﬂfecf, of
— Liability of non-emeculanis.

w

A person drawing a hundi or bill of exchange or making o ‘Pprowissory

note as trustee of atemple or of a charity is perserally ha.ble on such hill or
note.,.

(1) (1907) LL.R, 34 Cale, 1037.  (2) (1914) 20 C.L.J,, 512,
# Original Side Appeal No. 6L of 1915.



