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Botice to determine whether good faifch esisfced before that 
question had "been decided at the trial. GoYemmeiit undertakes 
the defence of their seryanfcs in actions brought against them  
personally for olEcial acts done them  in cases where those 
acts are deemed defensible. The issue of notice gives time to 
the public officer to make amends for his acb or fco report the 
case to Government and get him self defended at the pnhlio 
cost. So notice is made compulsory in all suits against public 
servants for acts done officially.

A  number of English cases have been cited in the arguments 
and M r. Justice S e sh a .q ir i A ytak  has referred to some of them  
in his O b d e r  o f  E eb 'E e.ek ce . I  find that little assistance is  to be 
derived from them, as they are all pronouncements as to the 
meaning of the language used in particular English statutesj 
which is not identical with the language of the Civil Procedure 
Code which we have to consider.

ITJt,

K o t i  Eeddi 
r,

S b e n c k b , J-

APPELLATE OITIL.

Before M r. Justice Sadasiva A yya r  and ATr, Jusiiae ITapier. 

L A K S H M A N A K  O H E T T T  and two othebs (P e titio n ib s),

V.

P. P. V . PALAJSriAPPA O H E T T r  and -two othmrs

(RESPOA’DEyrs).’*

CiuiJ Procedure GoA« (F of lOOS), 0. X t l ,  r. 5— Whether apjilicable to stay 
execuiien not of the decree appsale& against, but of some other decree—  
Petition to stay sale of immoveable properties— Jurisdiction- of Appellate Court 
to grant.

An application under Order XLI, rulo 5 to Btaj the sale of iininoveabl® 
property in execution of a, decree peudiug an appeal therefrom can b® made 
not only to the Court wbicb. passed the decree bat also to the Appellata 
Court, botb of which have concmrent jurisdiction-

Tbe rule howo'per did not authorize au application to Appellate Coarb 
for star of execution in another feuit.

1918, 
March 18,

* Civil Jttiscellaaeous Petition No. 348 of 181.8,



L akshmanan Kanniaf-pan Cheity v Manickavasagam Glietty (1912) 23 677, dissented
Ckktty from Triboni 8alm V, Bh tgawcLt Bwi (1907) I.L -B .j 34 Oalc., 1037 aud Rama
P p_ I ’rosad v. Anuhui Ohandra (1914) 20 O.L.J., 512, referred to.

P a l a n i a p p a
Chettt. • P e t i t io n  prajing fhe High. Court to stay further proceedirigs 

by way of confirmation of sale in execution of the decree in O .S . 
No. '76 of 1914 on the file of fclie Temporary Subordinate Judge  
of liam nad at Madura pending tbte disposal of Appeal No. 3 5 0  
of 1917 preferred to tKe H igh Court against tlie decree in 
Original Suit No. 102 of 1916 on the file of the Temporary 
Subordinate Judge of E.anmad at Madura.

Tlie petitioners in tlie above petition to the H igh Court 
brought Original Suit N o. 102 of 1916 in the Subordinate Judge^s 
Court of RamEad to restrain the defendants by an injunction  
from executing the decree in Original Suit No. 75 of 1914 on 
the file of the said Court. The suit having been dismissed the 
petitioners filed therefroru an appeal (Appeal N o. 350 of 1917) to 
the H igh Court. In the meanwhile the defendants obtained an 
order for sale of immoveable properties in execution of the decree 
in Original Suit N o. 75 of J 914 and got the properties sold in 
execution. The petitioners then filed this petidon under Order 
X L I j rule 5, Civil Procedure Code^ in the H igh  Court for an 
order not to confirm the sale.

K, V. Krishnasicami Aiiyar for petitioners.
K . Bnbliyain Ayym igar  for respondents.
The Obbjie of the Court was delivered by 

SADAPI7A S adasiya A ytar  ̂ J,— A s regards the preliminary objectionju A j ̂
that no petition under Order X L I , rule 5  ̂ of the Code of Civil 
Procedure lies in this Courts in respect o f stay of sale of 
immoveable property, W allis^  C.J.j and Hats^nay, J,, doubted in  
Civil Miscellaneous Petition N o. 1595 of 1914 (in Appeal A gainst  
Order No. 3 73 of 1914?) the soundness of the decision in K a n n i- 
appan Glietty v. Manikavasagam Chetty{l) which was quoted 
in support of the objection. W e  are inclined to go further and 
dissent (with great respect) from the decisiou in Kanniappan  
Ckeity y, Manikavasagam ChettyiX). The inherent powers of the 
appellate Court clearly recognized by Order X L I , rule 5, cannot 
be held to have been cut down or limited by the special and 
exceptional power conferred on the executing Court by Order
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(1) (1912) 23 677.
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V.
P. F. V.

p A t A K I A P P A
O h e x t y .

SAItASlVA
Attab, J,

X L I  rule 6 wliicli rule seems to Lave been clearly intended in LAKsBiuNA:>r5  ̂ Chetty
order tlmt tlie executing Court might be compelled to exercise 
it in emergent cases for the benefit of tlie indgment-debtor (see 
also the pertinent observations of MoOEERjee, J.; in Tviboni 
Sahu r . JBhagwat B iu [l)  and Rama Prasad v . Anukul Chandra 
(2), "We overrule tlie preliminary objection.

On. tLe merits It is not; the decree under appeal tbafc'"is 
sougbt to be executed by tlie sale of iramoveable property but 
aDotlier decree against the execution of which the decree uuder 
appeal refused to grant an in]unction. The present petition is 
not for a temporary iniunction bat it in for stay of>xeeution  of 
the decree under appeal. The decree appealed against not being 
under execution, Order X L I , rule 5 , does not apply and tliis 
petitiou is rnisconceived.

It  is therefore dismissed with costs.
N.R.

APPELLATE CIVIL.

Before Sir John Wallis, K t ., Gliief Justice^ and M r, Justice
Spencer,

P A L A IflA P P A  C H E T T IA R  and  th ree  otheks 

( D efendants K os, 3, 5 to 7), A ppellakts ,

V.

SHAYMUG-AM O H E T T I A R  a n d  tedt others (PLArNTiPF, 
D e f e n d a k t s  Nos. 2, 4  a n d  8 to 15), R espondents.*

Neg îiiahle. Insirumenis Act (X X F f of 1881), as 26, 27 and 2r>~~Agent, meaning 
of— Eundi or promisaory note drawn or made by a trustee of a charity—  
Fersonal liaiility of trustee—Liability cf charity property and other membsr» 
of the family —  Signature of trustee with vilascm of charity prefixed, effect of 
—  Liahiliiy of non-executanis.

A  person drawing a hundi or bill of exchange or making' a proraiasory 
note as trustee of a temple or of a charity ia personally liable on such bill or 
note.-

1918, 
March 28 and 

3917,
A  pril 2.

(1) (1907) I.L .H ., 34  Calo., 1037 . (2) (U H 4 ) 20 O .L .J ., 612.
»  Original Sieie 4.ppeal JTo. 6 i  of I9 I 5 .


