
APPELLATE CIVIL.

Before Mr. Justice Oldfield and Mr. Justice Sadasiva Ayyar.

1918, M U N IA  Q O U N D A N  (T hibu D efendant) , A ppellant,
February, 5,

6 and 12.

R A H A S A M I O H B T T Y  and nine otheks (P laintiff and

DEFfiNDANTS NoS. 1, 2 AND 4 TO 10) RESPONDENTS.*

lAmitation Act ilX  of 1908), arts. 12Q, 144 and 14S—Sale o f equitij of redem]?Uon 
by one of two mortgagors- -B&dsmj>tion hy vendee—Fossession of property 
by vendee for more than years— Sals by the other co-mortgagor io another— 
Suit iy latter to redeem his halj-share— Suit, more than 12 years after first 
weix̂ ee took possession on reiempfion, tokether barred,

Tlie flrfit flefendant and hia fatter Q, mortgaged wifcli possession t,he suit 
lands to the second defendant in 1892 ; in 1897 G sold the equity of redempfciou 
to the third defendant, who redeemed the lands and obtained possession in 1898. 
The first defendant sold Ma intei’ssb in the lands in J9I0 to the p l a i n w h o  
instituted a suit in 1912 to redeem his half-,share in the property on payment of 
half tlie mortg-age-debt. The third defendant pleaded that the eait waa barred 
by limitafcion •.

Held, that article 148 of the Limifcaiion Act was not applicable to the case 
and the enit was barred by limitation, as the case Itll witbin aiticle 126. 

Semble.—The suit was also barred under;article 144.
Jai Kishen Joshi v. Budhanand Joshi (1916) I.L.E., 38 All,, 138, Bhaiji Sham 

Rao V, Hajimiya, Mahomed (1S90) l i  Bom., L.R., S14, followed j and Bamaswamy 
Ayyar v, Yanamamalai Ayyar (1899) 23 Bom., 137 (F.B.) j s.c. (1915) 26
I.O.j 873, Vasudeva Mudaly v. Srinivasa Fillay (1907) I.L.R., 80 Mad., 426 
(P.O.), expla.ined.

Second Appeal ,'agamst the deeree of V. S. Naeayana Atyae ,̂ 
tlie Temporary Sabordiaate Judge of Salem in Appeal No. 99 of 
1915j preferred against tlie decree of G\ E. Subbaeaya Ayyae^ 
the District Munsif of Dkarmapuri, in Original Suit No* 702 of 
1912.

The material facts appear from the judgment.
G. 8 , JRamachandra Ayyar and JE. Bamaswami Ayyar for the 

appellant.
jT, B. Bamachandara Ayyar and T* E. Krishnaswamz Ayyar 

for the first respondent.
Oldfiei/p, J. OLDitELD, J.—The facts admitted or found are that first 

defendant and his father (xopal Rao, mortgaged their property to
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second defendant with possession under Exhibit 1. Gopal Eao Mvsii 
afterwards sold the equity of redernptioti, as though the property ”
were his self-acquisition, to tbird delendant by Exhibit II. The
lower appellate Court has touud, and we accept its findings, that ----
the property belonged to the family and the sale does not bind 
first defend,an.t. After Gopal Kao’s death, first defendant sold 
to plaintiff by Exhibit A and plaintiff now sues for possession of 
first defendant's share on payment of the appropriate proportion 
of the mortgage amount, which third defendant has p'̂ ld. The 
question is whether the suit, filed on 26th August 1912, is in 
time. It will be if the article of Schedule I, Limitation 
applicable is No. 148. It may be, if the article is No. 144 and 
third defendant’s possession, which, it is not disputed, began in 
1898, was not adverse to first defendant and plaintiff. It will 
not be if the article is No. 126.

Ifc is simplest to disregard for the present the distinction 
between articles Nos, 144 aad 126. The substantial question is 
then whether the suit is for redemption or for possession, subject 
no doubt to the satisfaction of third defendant’s lien. It is 
brought in effect by one co-owner, represented by plaintiff, for 
recovery of mortgaged property redeemed by another co-owner 
and now in possession of his transferee, third defendant; and 
argument has turned on whether article No. 148 or No. 134 would 
apply to the case thus simplified. The question has not been 
dealt with by this Court. But the conclusion reached in 
Allahabad and Bombay is in favour of the latter. It was no 
doabt held in Aahfaq Ahmad v. Wazir All{\) that̂  when one 
co-heir of a mortgagor had redeemed the whole mortgage the 
suit against his representative was subject to article No. 148,
Btit recently, when that decision was considered in Jai Kiahan 
Joshi V. JBudhanand Joshi(i) the question being whether article 
134 should be applied against a transferee from a redeeming oo» 
owner on the assuoiption that the latter had the equivalent of a 
mortgage right, one learned Judge held, with reference to the 
principle stated in section 95, Transfer of Property Act, that he 
was only a charge-holder and applied article No. 144 whilst the 
other concurred, observing with reference to the eai'lier decision 
that the possession of the oharge-holder need not be regarded
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MoHii. as m all respects equivalent to that of a mortgagee. The view 
GOIWDA.N' -taken in. Ankfaq Ahmad v. Wazir JZ»(1) -was i\ot adopted in 
Saka'»ami Vasudev v. £alaji(2) or in other case's decided by the Bombay 
OHwr, Qjgĵ  Court and referred to therein or in Bhuiji Shamrao v.

OinviEi.D, J Mahomed{B). The objections made to the resscning
in these aathoritiea are tliat the Transfer of Property Act was 
nob applicable to the facts, the mortgage in the later Allahabad 
case haring been execafced before it and the Act not being appli­
cable to the Bombay Presidency at the time, and that the dis­
tinction between the positions of a mortgagee and a charge-holder, 
or as he is called in the Bombay cases, a lienor, lias been 
abrogated since the decision of the Privy Council in Vasudeva 
Mudaiy v. Srinivasa Fill ay {4s). The first is unsubstantial, the 
principle involved not depending on the Act for irs validity. 
The second was no doubt not noticed in the judgments in question. 
But it cannot affect the conclusion. For the Privy Council held 
only that a simple mortgage was to be treated as equivalent to 
a charge for th,e purpose of article No. 132, not that every charge 
was a mortgage for the purpose of article No. 134. And the 
argument is unsustainable, because third defenda-nt’a right, 
being equivalent only to that of Gopal Rao, is, as the caies 
referred to show, not based on the principle of subrogation 
recognized in section 101, Transfer of Property Act. For 
neither Gopal Rao nor third defendant became or could have 
become absolutely entitled to the property so far as fiist defend­
ant’s share was concerned. As Danappa v, Yamnappa(^) and 
other cases referred to in Haun̂ han Ali Khan Ghowdhuty v. Kali 
Mohan Moifra{Q) show the right is to contribution and is secured 
only by a lien. These considerations applied to the present casBj> 
decision mast be that plaintiff’s suit is not for redemption and is 
not subject to article ISTo. 148.

The question is then between ariieles Nos. 126 andl the ' 
contention in connexion with the latter being that enquiry must be 
held to Ascertain the datê  at which third defendant’s possession 
became adverse to first defendant and plaintiff. It is urged that 
the lov̂ -er appellate Court has already dealt completely with the
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(1) (WflS) i.L E., 14. All., 1. (2) (1902) IX .E., 26 Botn., 500,
(3) (1690) u  Bo a. L.a., 3U  (4.) (1907) I.L R., 30 Mad , 42Q (P .a )
(6) (1902) I,L.K., 26-Bom., 379. (6) (19J6) 4 0.?UJ., 79.



matter in its reference to first defendant’s alleged acquiescence ; Mpnia
that is only one aspect of it. The decision in JBhtivrao v. ^

jRak}im(l) has been referred to as negativing third defendant’s
right to an enquiry ; but it is not clear that it can be applied to ----
the facts in the case b(jfore us. To these facts article No. 126 is 
exactly applicable; and it was applied to similar facts in JRama- 
Pwamy Ayyar v. Vaiiamamalai Ayyar(2), the superflaity of any 
enquiry as to the character of defendant’s possession being- 
pointed out. The suit being subject to article No. 126 and 

aving been filed over thirteen years after the possession of 
hird defendant began, is out of time and must be dismissed -with 
iists throughout, the District Munsif’s decree being restored and 
‘-e appeal being allowed.

S adasiva Atyar, J.—The tliird d.efendant is the appellant. SinAiiTA 
The 55uifc was for redemption of one-fourth shai'e in a certain 
property half of which was mortgaged for Es. 700 in 1892 to 
the second defendant by the first defendant and his father who 
owned the said half-share in equal moities of one-fourth and one- 
fourth. The plaintiff is the purchaser of the first defendant’s 
one-fourth share. The other half share in the property belonged 
to one Narasayya but we are not concerned with that half share 
in this suit.

The first defendant's father and Warasayya sold the entire 
property to the third defendant and to another person (who 
transferred his rights afterwards to the third defendant) for 
Es. 2,000. As regards Narasayyâ s lialf-share which was sold 
for Rs. 1,000, there is no dispute in this suit. As regards the 
other half share which the first defendant’s father sold for the 
remaining Es. 1,000, the first defendant's father is found to have 
had no right to sell the first defendant’s one-fonrth. share out of 
that half-share. Thus the third defendant, so far as title is 
concerned, has the same only to the extent of three-fourtha share.
As there was a mortgage for Es. 700 in 1892 ou both the quarter 
shares which belonged to the firsl: defendant, and to his father 
in favour of the second defendant and as half of that Bs. 700 or 
Bs. 350 is binding on the first defendant’s oae-£oarth share now 
’ested in the plainti:ffi> the plaintiff offers in the plaint to pay
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(1) (1899) I.L.E., 2S Bom., 137 (P.B.) ; s.o. (1915) 26 I.O., 873,
(2) .(191-5) 26 I .e ., 873.
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Ks. 350 and seeks to redeem the said one-fourth share on 
payment of the said Rs. 350.

As I said already, the first defendant’s father sold "away both 
the one-fourth shares in 1897. Though the second defendant 
was the original mortgagee under the mortgage of 1892, as the 
third defendant after his purchase in 3897 paid up in April 1898 
the Rs. 700, mortgaging to the second defendant out of the Bum 
of Rs. 1,000 (the piice he paid to the first defendant’s father for 
the half share) and is in possession of the half share from April 
1898, this suit for redemption of one-fourth share is really 
directed against the third defendant.

Several defences to the suit were raised by the third defend­
ant (the appellant "before us), but I think it is necessary to 
consider only the defence of limitation. The plea of bar by 
limitation is based on the fact that from April 1898 the third 
defendant has beeu in adverse possession (claiming as full owner) 
till the date of suit (August 1912), that is, for more than fourteen 
years. Articles 126 and 144 of the Limitation Act are relied 
upon.

The District Mansif upheld the plea of limitation without 
mentioning in his judgment the article of the Limitation Act on 
which he relied. The Subordinate Judge on appeal held that 
the suit was not barred by limitation because the mortgage of 
1892 for Rs. 700 was pa\'able only in Jane 1902 which was 
within twelve years of the date of the plaint (August 1912). His 
judgment also does not refer to any of the articles of the Limita­
tion Act. He gave a decree for redemption in favour of the 
plaintiff on payment of Rs. 350 and of half of the value of the 
improvements. (The claim for improvements even if the plaintiff 
was entitled to redeem was put forward by the third defendant 
on the ground that the plaintiff’s vendors knew of the sale of 
1897, that the third defendant redeemed and got into possession 
in April 1898 and that third defendant made improvements of 
large value to plaintiff’s knowledge without objection on plaintiff s 
part.) The Subordinate Judge quotes from the District MunsiPs 
judgnienfc without dissent as follows :—

“ He” (the plaintiff) “ stood by when these,” that is the 
improvements, “ were made. He knew of the sale and of the third 
defendant’s possession.” Then the learned Subordinate Judge says : 
“ lAera tsno dispute tv ih@ claim Jor compensation '̂ tĥ  olŝ im
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(that is, the amount dae for the value of the improrements) “ should 
he proved by the best evidence.”

The Subordinate Judge therefore refused t6 accept the 
amount of Ks. 4,000 claimed by the third defendant as the value 
of the improvements and directed the issue of a commission by 
the lower Court to exactly ascertain such value before passing 
the final decree lor the redemption of the one-fourth share.

As I said, it is necessary for the disposal of this appeal to 
consider only the question of limitation, I am clear in my' 
opinion that article 126 of the Limitation Act applies to this case. 
That article provides a limitation period of twelve years for 
a suit by a Hindu governed by the Mitakshara law to set aside 
his father's alienation of ancestral property/  ̂ the period being 
calculated from when the alienee takes possession of the 
property/̂  It has been h.eld under the analogous article 44 
relating to a suit by a minor whose properfcy was alienated by 
his guardian) that the expression suit to set aside a transfer of 
property ” includes a suit in which there is a prayer for consequ­
ential relief of possession.: see Annamalay Chettiar v. Pitchu 
Ayyar{\). I am also clear that the article 126 which speaks of 
a suit to set aside ” the father’s alienation of ancestral property 
denotes also a suit in which possession is claimed and does not 
only contemplate a mere declaratory suit; see Rustomjeê a 
Limitation Act, page 326, quoting Dev Raj v. Shiv Ram{2). The 
present suit is by a person claiming from a Hindu (the first 
defendant) governed by the law of the Mitakshara to set aside 
the said Hindû s (first defendant's) father’s alienation of ancestral 
property to the extent of the first defendant's share and for 
consequential relief of possession by redemption. The alienee 
(the third defendant) took possession ofj the property in April 
1898 and, as more than twelve years had elapsed from that date 
before the date of suit, the suit is barred under this article. 
Mr. T. R. Rama .‘handra Ayyar for the respondent contended 
that the article 12 j (first column.)-when it uses the words

to set aside his father’s alienation of ancestival property ” means 
“ to set aside his father’s alienation of ancestral property provided ih& 
alienation was made by the father alleging that it was ancestrat property 
or ai least without alleging that it teas not anoestral property.''

MvntA
GoCNOJitr

V.
EAMASAMt
Chjcttv,

S a d a s iv a
LrxA&, J.

a >  (1906) X.L.E., 28 Mad.. 122. (2) (1914) P.E, No. 70.
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I see no reason wliatever to add any sucli words as those 
italicized me to the first column of the article, Mr. Rama- 
obaudra Ajyar relied upon the decision of their Lordships 
of the IMvy Council ia Balwani Singh v. B. Clancy^l), to the 
effect that when an elder brother mortgag*es a property as if he 
was the sole owner and not as the manager of the family consist­
ing of himself and his younger brother, the creditor is not 
entitled to pro ê that the younger brother’s share was also bound 
hy the mortgage as executed by the de-facto manager for 
necess3ary family purposes. In the first place, it ia not easy to 
gee what the above obsorTation has to do with the interpret'ation 
of the article 126. Further, their Lordships clearly make a 
distinctiim between an alienation by an elder brother and an 
alienation by a father. They state at page 303;

“ It need not hai'dly be said that Sheoroj Singh” (the alienor’s 
elder brother) “ was not au ancestor or a predecessor of Maharaj 
Singh” (the youuger brother).

The Legislature and the Hindu law do make a distinction 
between an. alienation by a father o£ ancestral property and that 
by any otlier person who was a mere manager.

The doctrine of right by birth in the son is wholly antiquated 
and inconvenient for modern times. The Privy Council have 
taken advantage o£ the texts relating to the father’s power of 
alienation for antecedent debts to mitigate the inconvenience of 
that doctrine and the legislature has provided by a special article 
126 for the perfection of the title of an alienee from the father 
wlien a Hindu son who wants to take advantage of the antiquated 
Mibakshara law seeks to set aside such an alienation. It is 
signiiicant that the alienation under article 126 need jioi be for 
consideration. It is also significant that article 126 applies alike 
to an alienee with and to an alienee without notice : see ̂ havrao 
Y, Rakhim(2). The legislature has clearly fixed an overt and 
patent fact̂  namely, the taking of possession of th.e property by 
the alienee as the event from whicli the period has to be calculated 
so as to avoid as far as possible difficult questions as to notice.

Mr. Ramachandra Ayyar farther argued that the words in the 
third column of article 1 2 6 ,

(1) (1912) ] .L.R., 84 AU., 296, et seq.
(2) (1899) 23 Bom., 187, at p. 142 j b.c. (1916) 26 I.O., 873.
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“ when the alienee takes possession of the property ” means 
“ vplien tbe alienee takes posseBsioa of the property by the sole and 
unaided virtue and efect of father's alienation^'
and that 'wliere the alienee gets popsession by redeeming a 
preyious usufructuary mortgage the date of such posseEsion giyen 
by mort̂ ftgee will not form the starting point under tlia third 
coiumu and ao api-tly article 126. Here again I see no reason 
■whatever to add to the plain language or the article. Supposing 
for instance the alienation by tbe father is made oQe year after 
a trespasser had deprived the father of his possession t>f the 
properr.y and the alienee after his alienation sues tie trespasser 
and gets into possession, can it be argued that the son can come 
in more than twelve years afterwards treating the alienee’s 
possession as that of a mere co-sharer and treating article 126 as 
not applicable because the alienee had to sue the trespasser in 
order to get possession ?

Assuminar, however, that article 126 is not applicable, I think 
that the suit is barred also under article 144. In Vasud,ev v. 
BalajiiV) tbe facts were as follows;—

V and G, co-owners of a land̂  mortgaged it in 1872. V alone 
redeemed it in 1882 and obtained possession and he and. his heirs 
asserted adverse and exclusive title to the whole and continued 
in possession till 1898. Then Ĝ s teirs brought a suit in 1898 
for redemption of their half share. Jeneins, C.J., and CitowiB, J., 
held that the co-owner who redeemed the whole of the mortgage 
was not a mortgagee and did not stand in tbe shoes of the 
mortgagee, that he -was a mere charge holder, that a charge 
holder can assert and claim adverse possession and that after 
twelve years the charge could not be redeemed by the other 
co-sharer as the title by adverse possession became perfected. 
The learned Judges held tbat article 148 applied only to a suit 
against a mortgagee and not to a suit against a person who 
obtained a charge by paying up tho mortgagee. In this con­
nexion, it might be remarked that, under section 95 of Transfer 
of Property Act, one of several co-mortgagors who redeems tb@ 
mortgaged property and obtains possession thereof does not 
himself become the mortgagee but is given only a charge on the 
share of the other co-sharers for the proportion of the expenses

Mtrxra
Goundan

V.
H am asaki

C h s t t t .

Sa d a s it a
A t t a e , J.

(1) (1802) I.L .E ., 26 Bom., 500.



658 T H E  I F D I A K  L A W  E B ^ O S T S [VOL. X L I

Muni A 
Goundan

V.

Bama&ami
CHETiy.

Sadasiva 
AXVA£, J.

of redemption and of obtainirg possession. In this case, it is 
clear on the proved documents and the facts found by the lower 
appellate Court that the th-ird defendant when he purchased in
1597 had the animus to claim title as the sole owner of the equity 
of redemption and not merely to claim title to the first defendant’s 
father’s one-fourth share, and that ho took possession in April
1598 with the animus to hold the whole half share against all the 
world and not as a mere co-sharer with the first defendant in that 
half share. That possession of immoveable property is notice to 
the whole world of the title under which possession is held, and 
that possession is prima facie adverse and exclusive are well 
known principles of law: see Magu Brahma v. JBholi I)asa{l). 
Of course, a mortgagee or a co-sharer or a tenant who first 
obtains possession as such cannot without notice to the mortgagor 
or to the other co-aharera or to the landlord (as the case may 
be) claim to hold adversely, that is, by mere unilateral declara­
tion of intention he could not convert his original possession into 
the adverse possession, but in this case the possession was obtained 
from the very beginning under an assertion of exclusive title.

The date fixed for the redemption in the mortgage of 1892 
has no relevancy on the question of adverse possession as it is 
not a mortgagee who sets up adverse possession but a purchaser 
from, one of the co-raortgngorb : see Freeman on Co-tenancy, 
secfcion 224, at pages 2y6 and 297.

In the result, I hold that the suit is clearly barred by limita­
tion under article 126, and even if article 126 does not apply, 
under the general article 144 and I would therefore set aside 
the decree of the lower appellate Court and restore that of the 
District Munsif with costs payable by the plaintiff to the third 
defendant throughout.

K .n .

(1) (1913) 2 0 1.O., 195.


