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APPELLATE CIVIL.

Before My, Justice Bakewell and Mr, Justice
Kumaraswams Sastriyar.

1917, PEBUMAL GOUNDAN AxD THREE orHERS (RESPONDENTS),

November, PATITIONERS
28 and 30. ’
, v

THE THIRUMALARAYAPURAM JANANUKOOLA
DHANASEKHARA SANGHA NIDHIL (LIMITED), THROUGH
ITS OPFICIAL LIQUIDATOR A. VENKATASWAMI NAIDU
(PErTioNER), REsponDENT.*

Civil Procedure Code (Act V of 1908), O. XXXIII— Company—Official ligus-
dator,right of, to apyply forleave to sue in forma pauperis—* Person,’ definition
of—General Clauses Act (X of 1897), whether applicable to Order XXXIII—

 Baplanciion to rule 1 and rule 8 of Order XXXIII, construction of, ”

Aan o'ﬁicial'liqxiida,tor of a compa,hy_ is comﬁetent to apply for leave to ) sﬁe
in forma paeuperis on behalf of the company under Order XXXIII of the Civil
Procedure Code, if the company is a pauper within rale 1 thereof. ‘

The reference to ¢ necessary wearing apparel in the explanation to rule 1
and the provisions of rule 8 requiring presentation of petition by ¢applieant in
pers'on’ i Order XXZXIII, do not necessarily exclude the application of the
Order to a company, and the definition of ‘person’ as including 4:.1. company
under. the General Clauges Act (X of 1897) applies to Order XXXIII of the
Code as there is nothing in the definition which is repugnant to the sub]ect or
Lontexb of the Order, :

‘The fact that the liquidator in his pe»rsona.l capamby is not & patlpel does not
affect the question ; nor does the fact that the hqmdato; receives a commission
on collections realised, make him a person mherested in the Bub]ect matter of
the suit within clause (e), rule 5 of Order XXXIIT,

) C,'ortcs v. Kent Water-works C’om;pcmy (18271) 7 B. & C. 814,.and. Venkam.
narasa.yya v. dchemma (1881) LLR., 3 Mad., 8, followed. .

) In the maiter of the will of Demubai (1894.) I LR 1% Bom,, 231 aud Mana.yz
Raginji (Raa Sahib v. Khiandos Baloo (1912) I.L.R., 36 Bom., 279, dlstlngmshed

PgrirroN under section 115 of the Code of Gnnl Procedure Code
'(Aet V of 1908) -and section 107 of the Government of India
“Act, praying the High Court to revise the order of V. DANDAPANI
Piria1, the Subordinate Judge of Madura, in Original Petition
No. 308 of 1916.

'l‘he‘ material facts appear from the judgment‘.

* Qivil Ik evmwu Vetition No, 867 of 1917,
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' 8. Parthasarathi Ayyangar for the petitioners, | f ' . Iéﬁﬁgfﬁ
) t .
C. Padmanabha Ayyangar and 4, Ram aswamt Ayyar for the THIR:;MALA-
'respondent  RAYAPURAM
The judgment of the Court was delivered by . JANANUEOOLA

DHANA-
Kumaraswant SastrivAR, J.—The Thirumalarayapuram  sexzasa

. . “ . . - BANGH
Jananukoola Dhanasekhara Sangha Nidhi (Limited), which was 15\1;(:‘[[_‘1

, : -y : ,
& company registered under the Indian bOnl]_Jal%lE)S Act went S
into liquidation and an official liguidator was appointed. He as  swam

liquidator applied under Order XXXTII of the Civil Procedure BASTI¥AT
Code to file a suit on behalf of the Nidhi en forma pawperis
against the petitioners before us who are alleged to owe the
Nidhi about Rs. 8,524 nnder a promissory note. The allegations
in the petition show that the Nidhi was bankrupt and that the
only properties it had (except the subject of the suit) were worth
Rs. 12. The Subordinate Judge allowed the Nidhi to sue in
forma pauperis and the respondents have filed fhis petition
against the order.

The chief contention raised before us is that Order XXXTIII
of the Civil Procedure Code does not apply to companies,
‘corporations or other associations. It is argued that as the
explanation to Order XXXIII, rule 1, refers to necessary wearing
apparel and rule 8 requires presentation of the petition by the
“ apphcant In person ” the order necessarily excludes pebltmnerq
who are not human beings,

" We are unable to accept this contention. The word ¢ person’
is not defined in the Code of Civil Procedure and consequently
‘the definition of the word person as including any company or
association or body of individuals whether incorporated or not in
the General Clauses Act (X of 1897) would apply unless thers is
something repugnant to the subject or context, Order XXXIII
of the Civil Procedure Code refers to suits by paupers and
rule(l) enacts that any suit may, subject to the provisions of the
. order, be instituted by a pauper and does not exclude official
persons. Now a registered company or any other agsociation may
be unable to pay the court-fee payable like any uther ordinary
person and there is no reason to suppose that the legislature did
- not intend Order XXXIII to apply to such cases especially when
it is remembered that the effect would be to allow debtors to
escape payment and defeat or defraud the creditors and share-
holders of the company. The explamation to rule (1) no doubt
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states that where no court-fee is prescribed the petitioner should
not be entitled to property more than Rs. 100 “ other than his
necessary wesring apparel . The explanation simply allows

Janaxvroora deduction of the value of wearing apparel and can only mean

Duana-
BLEHARA
Sancra
Nipm1L
EuiARA-
BWAME
Snsfrgxna,

that if the applicant has necessary wearing appa,rel he can
deduct its value. We do not think it can be construed to mean
that only persons who in law can possess wearing apparel, can
sne as paupers. In Cortes v. The Kent Water-works Company(1),
the argnment that an enactment (47, Geo. III, C, 111) did not
apply to corporations as it allowed a person to appeal on entering
into & recognizance which a corporation was not competent to do
was negatived by Bavury, J., who observed as follows :—

« Buf assuming that they cannot enter into a recognizance yeb
if they are persons capable of being aggrieved by and appealing
against a rate, I should say that that part of the clanse which givea
the ﬁppeal applies to all persons capable of appealing and that the
other part of the clause which requires a recognizance to be entered

into a.pplnes only to those persons who are capable of entering into
a recognizance but is inapplicable tn those who are not.”

The word used in the explanation is ‘person’® and there is
nothing repugnant in applying the definition given in the General
Clauses Act. Where the applicant is a company which, ex-
hypothesi, can have no wearing apparel, then it will not be
entitled to deduct anything on account of wearing apparel and
will not be a pauper it it has property worth Rs, 100 and the
suit is one for which no fee is preqcrlbed

As regards rule 8 which requires personal presentation of the
afpplication to sue in forma pauperis, it seems to us that where
the law in consequence of personal appearance in Gourts bemg
impossible either by reason of the party being a compa,ny or an
infant or lunatic, allows appearance by somebody else appearance
by snoh person would be sufficient. For example, Order XXXII
of the Civil Procedure Code which relates to minors and persons
of unsound mind authorizes appearance by the next friend and
guardian ad Zitem and it cannot be said that where the minor or
lunatic is & pauper, the presentation of a pemtmn 1o sue s forma
puupena by the next friend would be invalid or coutra.vemng the
provision of Order XXXIII rule 8. So far as companies are

(1) (1827) 7 B. & 0., 814,
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concerned, the Companies Act provides for the mode in which the g ——
company is to be represented. Under section 179 of the Indian G“’U;‘m"

Companies Act the liquidator may institute any suit or other Ef:‘i‘;’éﬁ;
legal proceedings in the name and on behulf of the company and Javaxuroora
under Order XX1X of the Civil Procedure Code the prineipal Puaxa.

. SEKHAKA
officer of the company may act in legal proceedings on behalf l_’Sl‘;\:‘GHA

of the company and may be required to appear when personal ™ e
appearance is necessary. The liquidator can thercfore fulfil all sz:;?.
the obligations required of a pauper petitioner under Order S‘ST;IYAR.
XXXIII. Rule 3 of Order XXXIII of the Civil Procedunrs
Code, in our opinion, only probibits a pauper who is competent in
law to appear in person from taking advantage of Order IIl of
the Civil Procedure Code and appearing by a pleader or recog=
nized agent instead of bring present personally. It does not
cover .cases where from the natare of the case physical presence
is impossible or where the law, owing to any disahility, directs
that all acts required by the Code should be performed by a next
friend. We are of opinion that there is nothing in rule 38 to
prevent an official liqnidator from appearing and presenting the
petition. A company or other association being a person within
the meaning of the definition of the General Clauses Act which
applies to the Civil Procedure Code of 1908, could prima facie
apply for leave to sue in forma pauperts and as we see nothing
in Order XXXIII, rules 1 and 8 which will be repugnant to the
application of the definition, we think a company can take
advantage of the provision of Order XXXTIII if it is a pauper.
Itis next argued that,as the liquidator is not a pauper though
the company may be so, Order XXXIII would not apply, The
guit is really by the company and as the liquidator only acts for
the company, being so to say its agent, his financial standing is
immaterial. We think the case is covered by Venketanarasayya
v. Achemma(1l), where it was held that a next friend who is not
a pauper can sue in forma pauperis if the minor is proved to be
a pauper. Reference was made to In the malter of the will
‘of Demubai(2) and Manaji Rajinji (Rac Sahit) v. Khendoo
Buloo(3). They were cases of executors suing and without
expressing any opinion as to the correctness of the decisions it

(1) (1881) I.L.R., 3 Mad,, 3 (2) (1894) LL.R., 18 Bom., 237,
‘ (8) (1912) 1.L.R., 86 Bom,, 279,
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_peromar s suflicient, for the purpose of this case, to say that in the case of
-G-OUme execubors the estate vests in them and they are the real plaintiffs

TRIEDNALAS though they sue not for their own benefit but for the benefit of

eancsoons tho boneficiaries. For the purpose of Order XXXIIT the real
sﬁfgi;; ‘question is who is the actual plaintiff and is he a pauper within
. %11‘;)@:1;\ the meaning of the explanation to Order XXXIII, rule 1, of the
"~ (ivil Procedure Code. | .
Komwitd'  The last contention is that as the liquidator received by his
S.‘é:S,T?ﬂR: order of appointment a commission he is interested in the subjecs-
- .matter of the suit within the meaning of Order XXXIII, rule 5,
of the Code of Civil P’rocedure. The provision only applies to
‘agreement between the pauper and a third person with reference
to the snbject-matter of the suit. Where a Court or a eompany
appoints @ liquidator he is an officer who is appointed under
statutory authority and the fact that he is paid a percentage of
the collections does not bring him within clause (¢) of Order
XXXIIY, rule 5. No particular debt is ear-marked with the
payment and even if it were g0 an agreement in puréuance of
the Companies Act to remunerate the liquidator for winding up
the. company would be on the same footing as an agreement
by the pauper with his vakil to pay him the logal fees for
conducting the suit. ,

We see no reason fo interfere and dismiss the petition with

-costs,

K.R.




