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a p p e l l a t e  c i t i l ,

19 17  ̂ Before Mr. Justice Ayling and Mr. Justice Phillips.
November 29,
------------------- - S B I K I V A S A . U P A D r A  ( P l a in t if f ) ,  A pp ellan t ,

V.

RAM'GAN'JTA BHATTA ( d i e d )  a n d  t h r e e  o t h e r s  D e f e n d a n t s  a n d  
H is  L e g a l  R e p r e s e n t a t iv e  R e s p o n d e n t s ,*

Sasemmta Act (F  of 1882), sec. 15— Hasementa— Prescription against Govern- 
ment —Right of way, and to surface water over land belonging to Oovernment—  
Unjoyment for thirty or forty years againni Government— Assigiimetit, 
ly  Qovernmeni to private person— Suit against tatter within two years of 
asaignment—Bight of saaement against assignee, whether acq iwed hy pre9tsrip« 
tian— “ Belongs to Qovernmeni *’ in secPon 15 of the Bastmenis Act, meaning r>f.

W here an easem ent had b een ox ero la ed b y  the p la intiS  o v e r la n d  belon gin g  
to Oovprnnieat fo r  thirty or forty  yeara before  tha land Wiis, assigned b j  the  
G overnm ent to  the defendant, and the plaintiff su ed  w ithin tw o yearg o f the 
aasignment to enforce the right of easem ent against the defendant,

JJeld, tUat the p la in tiShad not acquired a I 'igh tto  the easement b y p rea orip - 
t io a  against the defendant.

T i’ s words “  belonga to  (Government”  in the last parai?raph o f  section  15 
o f  the Indian Easements Act (F  of l-iSS), m ust refer not to  the time oi suit but 
to  the time during which the easem ent is  ea joyed.

S ec o n d  A p p e a l ag-ainsfe the decree of A , Curgenven, the 
District Judge of South Kanara, in A ppeal No. 28i) of 1915 pre
ferred against the decree of 0. N. K oppdsw am i A t  t a b , the District 
Mansif o£ Udipi, in Original Suit No. 126 of 1914.

The plaintiff sued for a declaration that he was entitled hy 
prescription to a right of way and to a right to surface water 
over laud which had originally belonged to tha Government but 
was assigned by the latter to the defendant two yeara before the 
present suit^ and also prayed for a perpetual injunction to 
restrain the defendant. The plaiatiff had enjoyed the right for 
thirty or forty years against the GoverumBnt before the assign
ment of the servient tenement to the defendant. Both the lower 
Courts dismissed the suit on the ground that the plaintiff had not 
acquired hy prescription a right to the easements in question. 
The plaintiff preferred a Second Appeal.
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K. Yoignanarayana Adiga for JB. Sitharama Rao for tlie 
appellant.

K. Sundara Rao for tlie respondents.
The judgment) of the Court was delivered by
A YIJNG, J.—The Bubjeck oF dispute is an easement claimed as 

prescfiption, Tlie servier t tenement belonged to Government 
till two years before suit and was tbea assigned by Govern
ment to the defendant. At the time of aŝ =ignment the ease
ment had been exercised only for thirty or forty years and had 
therefore not become absolute as against Government. Appel'* 
lant contends that the transfer of ownership Bad the effect̂ of 
rendering it absolute inasmuch as the servient tenement beoame 
the property of a private individual against whom the previous 
thirty or forty years enjoy me at would be sufficient and,er section 
15 of the Easements Act.

The point is a novel one and is not covered by authority. 
Btib we think appellant’s oonfcentioua caunot be admitted. We 
fehfnk the words " belongs to Goveramaafĉ  ̂in the last paragraph 
of section 15 must refer, not to the time of suic but to the time 
during which the easement is enjoyed. An easement can only 
be acquired by twenty years enjoyment; agaiasta private person 
or by sixty years enjoyment against G-overnment. Here neither 
condition is satisfied. It may be that where the sixty years’ 
period has nearly expired, during Government ownership of the 
! n̂d, and the land is then transferred by Government to a private 
party, the acquisition of the easement might be held to be 
completed when the deficiency was made up by subsequent enjoy
ment against the transferee but sqbject to this the person 
claiming the easement must make good his title by twenty years’ 
enjoyment against the transferee after the transfer.

If we adopted the view contended for by appellant, we 
should have to hold that the transfer of the servient tenement 
by a private owner to Government would have the effect of 
destroying any easement right, which had been legitimately 
acquired by twenty years enjoyment but which had nut been 
enjoyed for the period of sixty years required as against 
Government, The appeal is dismissed with costs.
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