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APPELLATE CIVIL.

Before Mr. Justice JBaltewell and Mr. Jiistice 
Kumaraswami Sastriyar.

G O V IN D A S A M I PILLAT (P etitioner), A ppellant,

V.
t h e  m u n ic ip a l  c o u n c il , KUMBAKOITAM

(R espondent), R espondents *

Civil P7-ocediire Code {Act Y o/190S), 0. XXXIII, r. S—Application for leave to 
sue in forma pauperis—Qiiesiion to he decided, by Court before granting leave— 
JAmitalion—Douhiful question— Difference of judicial opinion—Duty of Court.

Upon an sLpplioatioa for leave to sue in forma, ^pawperist the Court is not 
iustified in detGrmitjing, at the stage contemplated by Order XX XIII, rule 5 of 
the Civil Procedure Oode, a. question of limitatioa as to which there has /been 
considerable difference of iudidal opiraon.

Order XXXIII, rule 6 (<i) appHee only to oases where the allegations of the 
petitioner do not ehow a cause of action, and this should appear clearly u^on the 
face of thf? petition.

A ppeal nuder clause 15 of the Letters Patent against the 
iudgment of Spencee, J., in Qomndasami Pillay v. The Muni~ 
cipal Council of Kmnhalwnam[I).

The appellant filed an application in the District MnnsiFs 
Court of Kumbakonam for leave to sue in forma pauperis against 
the Municipality of Kumhakonam̂  claiming to recover a sum of 
money as the balance of a deposit made by him in respect of a 
contract of lease of the right to collect rents and dues of a 
vegetable market, which was purchased by him in auction, and. 
also damages for alleged breach of contract by the municipality 
in respect of the lease. The District Munsif rejected the 
petition holding, after an elaborate investigation of the authori­
ties, that the claim was barred by limitation. The petitioner 
preferred a civil revision petition fco the High Court, which 
was heard by Spencee, J., who dismissed the petition holding, 
after examining the authorities cited before him, that the suit
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(1) Civil Revision Petition No. 887 of 19lt> praying the High Conrfc to 
revise the order of S. JT ak ayan asw ajij: A y t a e ,  the Principal Bietriofc Muasif of 
Kumhakonam, in Original Petition 2sTo. 1251 of 19JS,

* Letters Patenfc Aiapeal No. 74 of 1917,



was barred by limitation. The petitioner preferred an appeal Govinjdabami 
iinder tlie Letters Patent and contended (1) that the suit was not 
really barred, and that (2) in any event the Court was not 
justified in determining such a highly doubtful question of law KrjiBAKOKAM. 
as to limitation at that stage under Order XXXIII, rale 5 of 
th.e Code.

K. Bamachandra Ayyar for the appellant.
N. Bajagopala Aohariyar for the respondent.
The Judgment of the Court was delivered by
E um aeasw am i S asteiyae , J.—We are of opinion that the K um ara- 

District Munsif was not justified in determining a question o£ sastkiVab, 
limitation as to whicli there has been considerable difference of 
judicial opinion upon an application to sue in forma pauperis.
Order XXXIII, rale 5 [d), applies only to cases where the allega­
tions of the petitioner do not show a cause of action and we 
thint that this should appear clearly upon the face of the petition.

We have been referred to cases where ifc was held that the 
Court can go into the question of limitation to see if the peti­
tioner has a subsisting cause of action. The cases do not decide 
that an elaborate enquiry into doubtful and complicated questions 
of law should be raised at the stage contemplated by- Order 
XXXIII, rule 5. The pauper has no right of appeal if the 
decision on the question of law is wrong. We do not think it 
necessary to decide the question of limitation at this stage.
This should form the subject matter of an issue.

In the present case, moreover the question of limitation may 
depend upon the construction of the contract between the parties 
and it is possible that other evidence may bo admissible as to the 
rights of the parties to the deposit made by the applicant, and 
we think such matters should not be considered by the Court at 
this stage.

The appeal is allowed, the order of the District Munsif is set 
aside and the petition is remanded for disposal according to law.
The costs in the Civil Revision Petition No, 887 of 1916 and 
this Letters Patent Appeal will abide the result of the suit.
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