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Before Mr. Justice Mitter, Offy. Chief Justice, Mr. Justice White and M.
Justice Macpherson, '

PRASIDHA NARAYAN KOZR (Prarntvs)». MAN KOCH
(DEFENDANT. )

Ocoupancy, Right of, in Assam--Aet X of 1859-~TBjactmant, Suit for,

Per Mrrres and Waire, JJ (MacrrErsoN, J., dissenting)—Act X of 1859
does not apply to lands situated in the Assam valley distriet.

In a suit brought to eject o tenant of certain land situnted in Asssm on
the, ground that he was a treapasser, where it was shewn that he bad hold
the land direct from the Government for & considerable time, and that the
land had been made over during his tenaney to the plaintiff in exchange
for pertain other lands made over to the Government, and where the tenant
claimed to have acquired a right of ececupancy under Aot X of 1859, and
ot to be Yable to ejectnient in the manner sought for,

Held, per Mrrrer and Warrs, JJ., that as that Act did nob apply tor
langds situated in Assam, no sueh right could be claimed, and the suit being,
properly framed, the pluintif wes entitled to the reliof he asked for.

I this snit the plaintiff sought to eject the defendant from
certein land situated in mouzabs Durgagon and Barowtols, in
the sub-division of Mungaldai, Darrang, in the province of Assam,
The land in question was formerly Government kheraj land, but
ub the time of the survey operations in 1283 (1876,) it was trans.
ferred to the phiintiff by the Governmeut in exchange for an
equal quantity of land belonging to his estate. The appent
originally came on-for hearing before n Division Bench composed:
of Warre and MaceaERsoN, JJ., nnd the judgment of that
Bench, which sufficiently states the facts, was as follows :—

Wainre, J.—This is an' appeal by the plaintiff against the
decree of the Judge of Assam, affirming a decree of the Extra
&ssistant Commissioner of Mungaldai dismissing the plaintiff’s
suit,

The suit fs to eject the defendant from 5B, de, 174d, of rupit
Fand, oecapied by hiwm in mouzah Mungaldai, The defondant

* Appeal from Appellate Deoroce No. 825 of 1880 against the deoree of
W.E. Ward, Bag., Judge of the Assam Valley Distriots, dabed the 4th
February 1880, affirmning the decree of Baboo Gura Persad Das, Extra

Assistant Commissioner, vested with the powers of a Munsiff' of Mungul-
dai, dated the 25th June 1879,



VOL. IX.] CALCUTTA SERIES.

originally held the land under Government, executing annual
pottahs for the same at varying rents, and sometimes holding less,
and sometimes a larger quantity of land than the land in suit.
In 1283 (1876) an exchange of lands took plnca batween the
Government and the plaintiff, on which oecasion the land in suit
was by Government made over to the plaintif. The defendant’s
Inst annnal Government pottah expired in 1875, The suit was
brought in 1879, and the defendant has paid no rent in the
interval.

The plaintiff alleges in his plaint that, after the exchange was
effected, he repeatedly asked the defendant to make some settle-
ment with him or quit the land, and that in 1284 (1877) the
defendant refused to come fo a settlement.

The defendant, on the other hand, alleges in his written state-
ment that he had from a long time hefore the British Grovern-
. ment came to the country been in possession of the land in
dispute from generation to generation; that he had got a pottah
from Government and a right of oceupancy in the land ; and that
he has a right to hold the land in dispute under the plaintiff in
the same way that he held it under Government,

The pleadings of hoth the parties leave it vague as to the rate of

rent or description of rent, about which the pariies are disputing ;
but it appears from the judgment that the defendant is wil-
ling to. ‘accept the plaintiff as his landlord, provided he exaets
no higher rent than he (the defendant) paid to Government, before
the exchange was made. The plaintiff insists that the defendant
must come to n new settlement with him, which mesns submit
to an inerejsed rent or to some new description of renmt, or on the
other hand must quit possession. The plaintiff has applied to him
to take one or the othier course, but he will do neither.

The first Court has dismissed the suit because, in its opinion,
having regard to the annual pottahs which the defendant used to
receive from Glovernment, and to the Assam settlement rules,
the defendant stands as regards the liability to ejectment, at
loast in as high a position as, and in some respects in a better
position than, a Bengal ryot having a right of ocoupaney.

The lower Appellate Court draws a distinetion between a ryot

who has held under an annual pottah from Government, and one
13
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who has beld under a ten years pottah, and puts a totally different
construction upon the annual pottah and the Government rules,
and arrives at a tofally different conclusion as to the rights
enjoyed by the defenddnt, buf agrees in dismissing the suit om a
not very. intelligible ground, having regard to the above con-
clusions. IHe says “the Government may,” in the case of atenant
holding wunder- an annual pottah, as the defendant did, * rackrens
up to any limit it pleases, and in this. way if it was so minded
would compel the cultivator to relinquish his land. As is well
known ‘Government” doubled the rafes “all round fen years ago,
and it may double thém again to-moirow.”

“We had an abstract prepared. of the :anuvual-pottahs which had
been granted by Government to the defendant and his prede-
cessors prior to the exchange, and it -fully bears out this state-
ment of the Judge.

The Judge ‘proceeds to say that ¢ thongh the annual tenant
in Assam has no legal property in"the lands held by him, there
is no doubt that for a long series of yeais' he has been practically
given to understand that it will reeognize his right to have his
pottah renewed every year, so loug as he consents to pay the
Government revenue demanded of him.” This demand, as is
evident from the previous passage, may be an increased demand, or
even an exorbitant one according to the Judge. What would
be the remedy if the defendant refused to ‘pay the increased
demand ? Or if he refused to come to a new settlement at the
increased rent ? I can see no other than an action of eject-
ment. His annual.pottah "having expired, he is holding on
withouta pottah; ‘and although he is entitled to have another
annual pottah offered to him at the expiration of the former pottah
yet if the rent in the new pottah may be an increased one, his
right of re-settlement amounts to. nothing more than a ‘right to
have the réenewed pottah offered to him in the first instance, and if
he won’t accept the renewed pottah because the rent is increased,
he must make way for some person who will agree to pay the
increased rent, and if be will not quit, tlie'Government must sue to
ejeet him, .

The District Judge, however, agrees with the First Munsiff in dis-
missing the suit on the ground that the plaiatiff is not entitled to
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treat defendant as a trespasser, and this eonclusion he eame foin con-
sequence of some hazy agreement which is o be collected from the
evidence of the Extra Assistant Commissioner, and which the
Judge himself states was unfortunately not pnt into writing.
This agresment is in the early part of the judgment stated in these
words:: ¢ The plaintiff was given clearly to understand that the ex-
change would not be permitted unless he respected the rights of
the Government tenants in the lands made over to him.” Now
this is merely a statement of the position in which the plaintiff
would after the exchange stand to the tenants of Government
according to law. The exchange would notaffect their rights in
. any way. They wonld acquire no fresh rights by the exchange,
but what rights they had before the exchange they would retain.
Towards the end of the judgment this supposed agreement
assumes o rather different shape, It is stated thns : ¢ The plaintiff
agreed to respect that guaruntee by receiving the same rent from
defendant as the defendant would have been called upon to pay
Government had no exchange been effected. ” This guarantee in
n few lines above is described as *‘an implied guarantee from
Government that their lands shall be re-settled with them every
year subject to the eondition of paying the Government revenue
demanded. This sets the whole thing at large agnin, for Governs
ment may, as the Judge has found, inorease the rent, and
accordingly their demand, as it likes. _
" I oan mike nothing of this hazy agreement.. It appears to
me ot to affect the question at all. Theeffact of the exchange
was to put the plaintiff in the place of Government having the
game.rights a8 Government possessed; neither more nor less,

-Tsea no renson to differ from the. construction put. by the

Judge. upon the form of the snnual pottah and upon the settle-
meut, and as the defendant will not take out an annual pottah at
an anntal rent, or at.such.a rent as the plaintif msy fix, and will
not adopt the alternative of quitting possession as he has Dbeen
roquested to do, I think the present suit will lie, and I would
. roverse. the decree of both Courts, and deeree that. the plaintiff
" yecover from the defendant possession of the land in dispute.
It is. argued by the Government pleader, who appeared for the
-Jefendanb,'that the ‘latter had a right. of occupancy under Act
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X of 1859, If this be so, I agree with the Government pleader
that the plaintiff could mot succeed in this suit, but would be
confined to bringing a suit for enhancement. Neither of the
judgments of the Court below proceeded upon this point; but
the Government pleader contended that he is entitled to support
the judgment appealed from, on any ground on which it can be
supported. This appears to be so, and we have heard some
argument on the question whether Act X of 1869 is in force in
Assam. That Act, although in the title (which however .is no
part of the Act) mention is made of a limited part of India,
has no clause in the body of the Act confining its operation.
Primd facie, therefore, it applies over the whole of India—I mean
that part of it for which the Legislature is empowered to logis-
late; but this extended operation may be confined, if it can
be gathered from the context that its operation is intended to he
limited, or if.the circumstances of the locality 'and the incidents
of the tenures prevailing there are so peculiar that a comparison
of them with the clauses of the Act shows that it could not be
intended to extend to such locality, As regards the circum-
stances and incidents of the oocupiers of the land in Assam, we
have not sufficient materials before us to enable us to form an
opinion.

But upon a consideration of the various clauses of the Act,
T incline to think that at the time when the Act was framed,
its operation was confined to the Regulation Provinces of the
Bengal Presidency of which Assam was not one. Another ques-
tion then arises as to whether it has, since its date, been legally
extended to Assam. .I have been referred to a notification on
the subject, but am not satisfied that the Act has been so extend-
ed, or if as a matter of fact it bas been so, that it was legally ex-
tended.

‘We have been referred to 2 recent case decided by a Division
Benoh, in which it appears to have been the opinion of the two
learned Judges composing that Bench that the Act was in force
in Asyam, but that decision was an e» parte one and the point
was not argued (1). It also appears from an earlier case that

(1) Kongram Gaonburah v, Dhatoram Thakoot, I. L. R, 6 Cale., 196,
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Dwarkanath Mitter, J., was of opinion that the Act Liad been 'ex-
tended to Assam (1), but a long search has failed' to unearth a
notifieation (if any one exists) whioch supports that learned Judge’s
statements. The question, no doubt, is of considerable diffi-
culty, and I shounld prefer not to decide it, but if I must decide
it, then my decision is that the Act is not in force. My brother
Macpherson is inclined to think that the Aect is in force.

Under these ecircumstances this. question will have to be re-
argued before a third Judge or before another. Bench. Subject
to the result of that re-argument, and also of the determination of
the furthier question whether, supposing Act X of 1859 is in fores,

the defendant has acquired a right of cocupancy under that Aet,
my brother Macpherson agrees with me that the judgment of the
lower . Appellate - Court should be reversed, and the plaintiff’s suit
decreed. Costs of this liearing reserved. '

The appeal was accordingly subsequently re-arguned before

Mrrrez, J. (Ofg. CJ.)

My, Piffard and Baboo Bykuntnath DNass for the appellant.

The Senior Government pleader (Baboo Annode Parsad Baner-
jee) for the vespondent.

The judgment of the Court was as follows :—

Mirrer, J.—I am of opinion that in the Assam Valley Districts,
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Act X of 18569 is not in force. That Act was passed by the |

Legislative Council of India which was constituted by the 16 and
17 Vie., Cap. 95. There isno clause in the body of the Act to show.
that its operation was limited only to a particular portion of British
Todia. Primd facie, therefore, it applies to the whole of British
India, unless it ean be shown from the context that its operation
was intended hy the Legislature to be limited to any particular
portion of British Indin. But from the provisions of the Aect
itself it- is quite olear that it does mot apply to the whole of
British India. For instance, the systems of land tenures and the
settlements of Government revenue pravailing in the Presidencies
of Bombay and Madrs would make the provisions of this Act

(1) Jullow Surma Patwares v, Madhub Ram Atoi Boorha Blukul, 16
WI R', 202!
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wlholly inapplicable to those Presidencies, We have, therefore, to
determine to what portion of British India the Act in guestion was
intended by the Legislature to apply.

“The preamble of the Act says :—

“Wherens it is expedient to re-enact with certain modifications
the provisions of the existing law relative to the rights of ryots, with
respect to the delivery of pottahs and the occupancy of land to the
preveution of illegal exaction and extortionin counnection with de-
mands of rent and to other questions connected with the same ; to
extend the jurisdiction of Collectors and prescribe rules for the trial
of such questions, as well as of suits for the recovery of the arrears
of rent and of suits arising out of the distraint of the property
for such arrears ; and to amend the law relating to distraint, it
is enncted as follows,” Therefore, it is clear that the object of the
Act was three-fold—first, to re-enact, with certain modifications,
the existing laws regulating the rights of landlord and tenant
regarding certain specified subjects ; secondly, to extend the juris-
dietion-of Collectors ; and, thirdly, to prescribe a law of procedura
for the trial of the questions relating to those rights as well as for
the frial of rentsmits. Therefore, the provisions made in the Act
for the carrying out of the first objeot can only apply to those
districts ju which the laws, whick were re-enancted with certain
modifications, were in force. Now these laws are the Regulations
on the subjects in question which were repealed by the Act under
our consideration, These regulations are specified in the repealing
section of the Act, viz. section 1.

Referring to those Regulations, it is quite clear that they were
not in force in the Assam Valley Districts. These districts were
conquered in the year 1826.' After their conquest, the upper
portion was granted to certain Chiefs who were to govern them
in‘accordance - with the conditions of certain treaties concluded
with -them : see Aitchison’s Treaties, -Vol. I, page 126. The
Government of the lower portion wus assumed by the B. I. Com-
pony :—The -administration of justice in these provinces
was entrusted ‘to certain officers appointed by the Grovernor<
Genoral in Council. They were never brought within what
were called the Regulation districts of the Presidency of Fort
Willium, The " whole of Upper Assam, for certsin reasons,
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to which it is not necessary to refer here, .was gradually brought
under the British. rule, and the same system of - admi'nistm.f
tion of justice was introduced there as was in force in Liower
Assam. By a Government - Resolution of 1834, it was direated
that the Commissioner of Assam shall, from the 1st October.next,
be subject to the Courts of the Sudder Dewany -and Nizamut
Adawlut in all matters gonnected with the Civil and Criminal
Administration, and to the Sudder  Board of Revenne af -the
Presidency iu revenue = matters. The 4th paragraph of this
Resolution contained the following direction: ¢ The Assistanty
will contiune'to perform. their duties:at present. entirely under
the direction and control ,of the Commissioner.” By the 5th
paragraph it was directed that certain special rules, which had
been sauctioned for. the Sagur and N arbudda Districts, shoald be
forwarded  to Captain Jenkins, who way then the local head in.
charge of the administration of the district, to enable him to
gubmit a draft of rules which he might consider best snited for
the district of Assam. These rules were subsequently framed and.
sauctioned by the Governor-Genergl in Couneil, and I shall refer
to them hereafter.

1t is clear from Reégulation I of 1829, by which the affice of
Commissioner, of. Reveuue.was ¢reated, that it-was not fhe inten-
tion of Grovernment to extend to Assam tlie system of adminis~
tration: of justice prewailing in the' Regulation Districts. It has
lisen contended before sme;.that by the Regulation iu guestion a,
Commissioner of Assnm was appointed with powers gimilar to the
Commissioners in the Regulativn: Districls constituted by -it.
This -contention is mnot correct; because the .Commissioners of
Bevenue, and Circuit, constituted by the Regulation in guestion,
and vested with the powers: ;'eoiﬁed in g 4, were the Com-.
migsioners enumerated in g 2, Assam is not one of the
districts recited in this section, , Section 9 says, .that the Com-~
tpigsjoners of Arracan ‘and, Assam shall possess and - exercise;
within. the districts .of Bengal,. which, are by this Regulation
attached to their respective divisions,the same powers as. belong-.
od to the Commissioners of Cuttack, modified 'as above. By this
provision thie Comtmissiovers'of Arracan’ and Assam, who.were Hob
appointed uunder the provisions of Regulation 1 of 1829, and:
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whose powers were not defined by s 4 of the Regulation,
were declared to be ex gfficio Commissioners in certain Regulation
Districts, viz, Chittagong, Noakhally, Sherepore and Sylhet,
exercising the power in these districts defined by s.4. But
go far as Arracan aud Assam were concerned, they were not
appointed vnder the' provisions of Regulation I of 1829, and
their powers were not defined by s. 4. This Regulation,
therefore, instend of showing that Assam was brought in any
respects within the Regulation Districts, shows just the con-
trary.

Then next Act passed by the Governor-General in Council
relating to Assam was Act II'of 1836, This Act only embodied
the provisions of the Government resolution already referred
to. It declared ¢ that the functionaries who are or may be
appointed in the provinces of Assam * * * * * * L6 henceforth
placed nnder the control and superintendence in civil cases of the
Comrt of the Sudder Dewany Adawlut, in criminal cases of the
Court of the Nizawnt Adawlut,”

Then rules for the administration of Civil and Criminal justice
in Assam were from time to time framed. The last set of rules
on this subject were prepared and sanctioned in the year 1847,
They form a complete Code providing for the trial of all kinds of
suits, By the 9th rule, the assistant in charge of a district
was empowered to try, in his capacity of Collector, suits for
srrears of rent or undue exactions of rent. These roles and
not any of the regulations mentioned in the repealing section of
Act X of 1859, Ze. s 1, were in forcein Assam in 1859.
It is therefore clear that the provisions of Act X of 1859,
which were intended to replace the Regulations repealed by
8. 1, were intended to apply only to the districts in which those
Regulations: were in force. Those provisions of Act X of 1859
which deal with the subjeot of relative rights of landlords and

 tenanta cannot, therefore, apply to the Assam Valley Distriote.

These reasons are sufficient to warrant the conclusion that s. 6 of
Act X of 1859 at least is not applicable to the districts in
question,

1t seeims to me further that the provisions of - Acb X of 1859 3.
which wele intended to carry ont the second and the third
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objects mentioned in its preamble, also do not extend to the
Assam Districts.

The second object was to extend the jurisdiction of Collectors.
I have shown above that in 1859 there were no such officers
as “CQCollectors” in existence in Assam, The assistants in
charge of districts only ezercised the po wers of Collectors. If
by the use of the word “Collectors® in Act X of 1859 the
Legislature had intended to inclade these officers, we shonld
have found in the Aot an interpratation clause to that effect.

Then as regardsthe last object, it appears to me from s. 67 of
Act of 1859, that the provisions relating to it were not intended
to apply to Assam. Act X of 1839 does not contain any provi-
sion relating to the examination of witnesses, for procuring their
attendance, &o. The section referred to above provided that
the provisions of Regulations and Acts and all other rules for
the time being in force relating to the subjects mentioned above
in cases before the Civil Court in the Presidency of Bengal, shall,
with a certain exception, apply to suits under Aect X of 1859,
The section doss not refer to the Assam Rules on the subject.
Tt is therefore clear to me that the procedure laid down in Aot X
of 1859 for the trials of suits under that Act, was not intended
to apply to similar suits in Assam.

Furthermore, if it had beeu the intention to axtend Act X of
1859 to Assam, we should have fonud in the repenling seotion

» provision for the repanl of the Assam Rules in force in 1859

rolating to the trial of suits similar to those- which were. de-
clared exclusi vely cognizable by the Collectors of land revenue
under s; 28 of the Act, Then, again, by Act XIV of 1863,
Act X of 1859 was amended so far as it related to the
territorier under the Government of the Lieutenant-Glovernor
of the North-Western Provinces. The 19th seetion of this Act
providez that it shall be lawful * * * * * for the
Licutenant-Governot of the North-Western Provinces fo extend
Act X of 1859 to any territories under his government in
which the #aid Act, was mot then' in force. This section does
not.give to the Licutenant-Giovernor of Bengal any such power.

- If Act X of 1859, when it was passed, was intended to extend
to the whole of the ferritories under the Lieutenant-Gtovernor
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of the North-Western Provinces and Bengul, this provision would
not have been necessary. It is clear to me, therefove, that it
was intended when it was passed to apply only to what aro
called Regulation Districts,

. Then the next question 'is, whether this Act hias been, since
1859, extended to Assam. The only notification that I have
been able to trace on this subject is one of the Bengal Government
dated 28th May 1864, It is published in -the Caleutta Gazetts
of thab year, page 1183. It says: ¢For carrying- out the
provisions of Acts- VIII and X of 1859, the- officers employed
in the Civil Administration of Assam aud Ghota-Nagpore Division:
aie hereby vested with the following powers,” Then certain
officers are vested: with the powerg of Zillah Judge,,of a Collector
and: of o Depuby Collector, This; notification does not purport
to extend: the provisions: of Act' X of 1850 to Assam., It assumes
that that Act is in force there, If it be assumed even that
ib was intended to extend the Act'to Assam, then . the notifieation
cannot..be acted -uponm, . becanse it was not in.the power of
the Lieutenant-Glovernor of Bengal to extend the Act by a simple
notification. There is no provision to. that effsot .in Act X of
1859, and in. the subsequent Atk of 1868, referred to. above, .no
such power ias given to the Lieutenant-Governor of Bengal,

.For these reasons I.am.of opinion that Act X of 1859 is not
in force in .the Assam -Valley Districts. .As upon ‘the other
questions raised .in this appeal, the.learned Judges who heard this
oase first are agreed that if Act X of 1859 is not in force in the
Assar Villey Districts, the judgment of the lower Appellate Court
should be reversed, and the . plaintifi"s snit decreed, the result ia
that a d-ec.ree should be made in this Appeal in accordance 'w,ibl‘x
that. opiuion. Accordingly, the judgment of the lower Appellate
Court.is reversed, and the plaintiff’s suit is decreed with costs.

Appeal allowed.



