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the claim against him for suoh salary and perquisites B a b a d w a m  

is not barred. I  shall notfiually decide just now whether, in law

it oould be BO held. T m . i t l ' T
In tlie result, I would modify the order of remand by confirm­

ing it to the plaintift's claims against the defendants JSTos. I , 2 
and 4< alone. The appeal has substantially failed a ^ u i o s t  t h o  

contesting respondents. Tlie first defendant (appellant) will 
therefore pay the plaintiff^B (contestiug respondents^) costs In 
this appeal.

S a d a s iv a  
A y y a b ,  J.

B akewell, j .— I agree.
K.E.

B a k k w e i e , j .

APPELLATE CHIMINAL.

Before Mr. Jtisfice A yling and M r. Justice Phillips. 

SUNPABAM  A Y Y A R  ( A c c u s e d ) ,  A ppei.lant,

V,

TH E K IK G -E M PER O R , R isspondent.*

GHminal Proced,ur» Cods V of 1898), sec. 5Q2—Indian Penal Qode (^Aet 
XLY of I860), sec. 420—SecHon 562, whether applicable to a conviction under 
section 420.

The word “ cheating” in section 5ftS of the Codo of CriiniiiBl Procedure floes 
not cover the form of cheating punishable under seoti'on 420 of the Indian Penal 
OoAe.

Emperor v. Ramjan Daduhhai (1913) 16 Or. L.J. 781, approved and 
followed.

Earnarain v. Rumji Das (1915) 13 A.L J., 465, diasontod from.

C a s k  referred for the orders of the H igh Court under section 
438 of the Criminal Trocedure Code by G. F : Paddiso-n:, the 
District Magistrate of Madura, in his letter, dated tlie ^th Sep­
tember 1917, li.O .C . N o. 1370/17 M agi.

Two women were waiting in tlie Madura railwav passenger 
shed to purchase tickets for Sholavandan. Tliere was a crovvd at 
the ticket-door and so the women could not get near. The

1917,
Novomber,

21.

(1) (1912) 14 T.O., 254-.
* Criminal Eeyision Case No. 655 of 1917 (Eel'en’ed oaae No. 98 of I9l7),



80SDABAM accused offered to buy tlie tickets for ttem . The women
trusted the accnaed and each gave him fchree annaa which they

T he K in g -  thouorhi was the price of a ticket for their destination. Accused  
E m p e e o r .  f  ^  ^ . .  1 '

received the money and went away promising to get the tickets
for them. After some time the accused returned and gave a
ticket and three piea to each of the women. The women could
not understand how they received three pies each. The accused
tried to satisfy them by saying that it was a local train for
which the fare was three pie ;̂ less. W hile fchis was going on, a
police constable turned up and looked at the tickets and found
that the two tickets were for Sholavandan which coat accaaed
only one anna nine pies each. Oa searching the accused, the
two annas he had saved by the deception practised by him on
the two women was found on him. The constable seized the
accused, took a statement from one ol: the women and charged
him before the Suhdivisional First-clasa Magistrate of Madura.
The accused pleaded guilty and was convicted by the Magistrate
of an offence under section 42J, Indian Penal Code, but
considering the youth of the accused and the readiness with
which he admitted hia gailtj the Magistrate took action under
section 562 of the Code of Orimiual Procedure. The District
Magistrate of Madura doubting the legality of the procedure of
the First-class Subdivisional Magistrate, reported the case to
the H igh Court under section 438 of the Code of Criminal
Procedure.

K . 8 .  Jayarama Ayijar for the accused.
G. Narasimha AcJiariyir for the Public Prosecutor for the 

Crown.
The O k d e e  of the Court w as delivered hy 

Aywkg, J. A y lifq , J .— The question for decision in this case is whether 
•we can give an extended meaning to the word ' ‘̂ cheating’ ' in 
section 562 of the Criminal Procedure Code so as to cover an 
offence under section 420 of the Indian Penal Code (cheating 
and dishonestly inducing delivery of propei’ty, e tc ,).

W e  should be glad to do so, as we recognize tliat equally 
strong reasons on public and humanitarian- grounds may exist 
for lenient treatment of an offence under either section. Gn the 
other hand a careful consideration of the wording o f section 5 6 2  

of the Criminal Procedure Code seems to preclude the possibility 
gt sijch S  construction. I f  the term cheating ”  is to  hejd to
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cover offences under section 418, 419 and 420 of the Indian 
Penal Code which are inclarled with section 417 in the same 
group in schedule IE to the Criminal Procedure Code; a similar 
extension must "be allowed to the terms “  thc-ft and “  dishonest 
misappropriation/’ The former must he held to covor offences 
under sections 380, 381 and 382 of the Indian Penal Code and 
the latter offences under section "404 of the Indian Penal Code. 
Bat sach a oonstraetion is impossible in face of the fact that the 
legislatui'B has specifically mentioned ‘ 'th e ft  in a building 
(section 380, Indian Penal Code)^ in section 5G2 of the Criminal 
Procedure Code in addition to simple theft (section 379). The 
inference is irresistable that “  theft in a building was nob 
intended to be included in the terra theft./' and we cannot 
give a narrow interpretation in the case of “  theft and a wide 
one in the case of cheating.”

The view we have taken is in accord with that expressed by  
a Bench of the Bombay H igh Court in Emperor v. liamjan 
Daduhhai{l). The only authority to the contrary is that of a 
single Judge in Harnarain v. Ramji Das{2), from which, we 
must respectEnliy dissent.

W e  set aside the Order of the Subdivisional Magistrate 
and direct him to dispose of the case accordiug to law.

S.Y.

StJNDAEAM
AVYAB

w.
Tub Kma«
EMPKBoa.

A y l in g , J ,

APPELLATE GIYIL.

Before Mr, Justice Seahagiri A yya r and Mr. Justice JSTapier, 

PARAM ASIYA UDAYAJSr (Pl.aistipf), Appella^v’T,

V.

KRISHNA PAD AYACHI and another (Dejexdani),
R espondkhts,*

Evidence A c t  ( I  oj 187S), see. 68— Attesting  vntnese, m ean ing of~^W ritsr o f a 

document, whether can  ha regarded na a tia tttist ing  w itness.

The writer of a. document who sipfned the same as a scribo, <*an be regsirded aa 
an attesting witness, if he saw the signing of tho document by the exeouiaat.

(1) (1915) 16 Cr.L..T., 781. ( 2 ) (1916) 12 A.L.J., 465.
® Second Appeal Ko. 2621 of 191G.
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1917,
Novenabwi

zi.


