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APPELLATE CIVIL.
Before Mv. Justice Seshagiri Ayyar and Mr. Justice Napier.

S, SITARAMASWAMI (PETITIONER-ASSIGNEE FROM THE
DEPENDANT), APPELLANT IN BOTH THE APPEALS,

.

D. LAKSHMI NARASIMIIA Axp avorHER (Pramntives),
RespoNDENTS ¥

Ciwil Procedure Code (det ¥ of 1908), scc. 146, and O. XXIZ, . 10-=Suit
originally filed in a District Munsif's Court-—Plaint retvrned and filed in a
Subordinate Judge’s Court—Suit property morigaged to unother during pen-
dency of suit in the former Court—Decree for plaintiff by Subordinate Couyt-w
Petition to District Court by morigagee for permissian to appeal, if competent
~-Appeal by mortgagee against decree of Subordinate Judge’s Court, whether
m eintainable. ,

A plaint Gled in & District Munsif’'s Court was, on objection taken by the
defendant to the valuation of the suit, ordered to be returned and was pre-
sented in the 8ubordinate Judge's Court. While the snit was pending in the
District Munsil’s Court, the suit property was morteaged by the defendant to
the appellant. On the suit being decreed by the Subordinate Judge in favour
of the plairtiff, tlLe defendant did not prefer an appeal ; the appellant, ag the
mortgagee of the suit property pending suif, alleging collusion between the
plaintiff and the defendant, filed an applicatiorn in tho District Court under
Order XXII, rule 10, for an order allowing him {o profer an appeal, and also
preferred an appeal ageinst the decree, The District Judge dismisged both
the petition and the appenl as incompetent. The appellant preferred to the
High Court a Civil Miscellaneous “Appea,l and a Becond Appeal against the
dec:smns respectively:

Held, that Order XX11, rule 10, only governs applications made to contmue
a suit and that an application presented after the termination of the suit was
not within the rule;

Bubba Pillai v. Rungasemi (1917) M. W.N., 306, and The Colleclor of Muzaf-
fernagar v. Husairt Begam (1896) I.J.R., 18 All., 86, followed.

Held also, that, under section 146 of the Civil Procedure Code, it was
competent to the mortgagee to prefer an appeal to the Distriet Court against
the dacree of the Bubordinate Judge, and that the District Jodge was bound to
dispose of the appeal on tho merits, notwithetunding the dismissal of the
petition nnder Order XXII, rule 10. |

* Second &ppeal No, 1158 of 1916 and Civil Miscellancous Appeal No. 74
of 1916.
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Where a plaint is retnrned for presenmtation fo the proper Court any
devolution of interest during the pendency of proceedings in the first Court
must be taken to be a devolution of interest during the pendency of the suitin
the gecond Court.

Seshagiri Row v. Vapa Velayudam Pillei (1913) I.L.R., 86 Mad., 492,
distinguished,

Secoxp Aprral against the decree of K. Sernivasa Rao, the
District Judge of Ganjam at Berhampur, in Appeal No. 200 of

1915, preferred against the decree of T.J1vasr Rao, the Temporary.

Subordinate Judge of Ganjam at Berhampur, in Original Suit
No. 25 of 1914,

Appeal against the order of K. Srintvasa Rao, the Districtl

Judge of Ganjdm, in Appeal No. 200 of 1915.

The material facts appear from the judgment.

K. V. L. Narasimham for the appellant.

C. Srintvasan tor S. Varadachartar for the first respondent.

The Judgment of the Court was delivered by

SesuAGIRI AYYAR, J .—Plaintiff, the mother, sued lier son, the
defendant, for a declaration that the property in suit was her
stridhanam. The suit was first filsd in the District Mansif’s
Court and on objection being taken to valuation, it was returned
for presentation to the Court of the Subordinate Judge aud
was tried in that Court. When the suit was in the Munsifs
Court, the defendant executed a mortgage in favour of the
present appellant. The suit was decided by the Subordinate
Judge in favour of the plaintiff, It is alleged that while the
son was taking steps to file an appeal he colladed with his
mother and gave up the idea of preferring an appeal. There-
upon the present appellants filed an application to the District
Court under Order XXII, rule 10, for an order that ke be
allowed to prefer an appeal, as the right to the property in

snit devolved on him pending the suit. At the same time,

he filed memorandum of appeal against the decree of the
Subordinate Judge. On the application the District 'Judge"
keld that Ovder XXII, rule 10, was not applicable and dismissed
it. On the appeal he held that his order on the application
concluded the right of the appellant. Against these two
decisions a Civil Miscellaneous Appeal and a Second Appeal
have respectively been preferred. As regards the dismissal of
the application we agree with the couclusion of the District
Judge though not with the reasons given by him. He has

SITARAMA-
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.
LaigsuMl
NaRASIMIITA,

——

SEsRAGIRY
AYVAR, J.
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relied on Seshagiri Rao v. Vapa Velayudam ‘Pillai(l) for the.
proposition that the suit in the Munsif’s Court was not continued
in the Cowrt of the Subordinate Judge. We reserve our
opinion on the exact point decided in Seshagiri Rao v. Vapa
Velayudam Pillai(1). That decision is authority only for the

proposition that for purposes of limitation, the suit in the
Court of the Subordinate Judge was different from that which
was first filed in the Muansit’s Ceurt.  As at present advised we
are inclined to thiok that when a plaint is reburned for presenta-
tion to the proper Court, any devolution of interest which took

place while the proceedings were pending in the first Court
must be taken to be a devolution in the, course of the suib
which was subsequently tried in the second Court. But the
order of the District Judge can be supported on the ground
that when the appellant applied to the District Judge, there was
no suit pending. Order XXII, rule 10 only governs applications
mads to continue 4 suit, Consequently the application presented
after the termination of the suit was not within the rule. The
recent decision of this Court in Subba Dillai v. Rungasami(2),
takes that wview which is also supported by The Cotlector of
Muzaffernagar v. Husaing Beyam(3). We agree with the view
taken in these decisions. Iollowing them we hold that the
District Judge was right in rejecting the application and we
dismiss the Civil Miscellaneous Appeal with costs.

The District Judge is clearly wrong in holding that the
appeal failed by reason of his rejection of the application.
Apparently- his atiention was not drawn to the provisions of
section 146 of the new Code of Civil Procedure. It is rather
anomalous that if the person claiming under a party applied to
continue the suit while it was pending, the Court had a discre-
tion to permit him to do so or to refuse hisapplication while the
effect of section 140 is to grant such a person an undeniable
right to prefer the appeal which his assignor could have
preferred. DBut the langnage of the section is clear and we are
not at liberty to go behind its plain terms. The proceeding
contemplated by the section would include an appeal and
the expression cluiming wnder is wide enough to cover cases
of devolution, etc., mentioned in Order XXII, yule 10. We

(1) (1018) LL.K., 36 Mad., 482, (2) (1917) M.W.N., 306,
(2) 1806) LLR. 18 All,88. - -
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- therefore hold that the appellant was entitled to prefer the grrarama..
appeal to the District Judge. That appeal must now be heard 57
on themerits. We reverse the decree of the District Judge _ Laigsmur

_ NARASIMHA.
and remand the appeal to him for disposal. Costs of the amaSIRL.
Second Appeal will abide the result. E‘;ﬁiﬁf’j‘f
K.B.
APPELLATE CIVIL.
Before Mr. Justice Abdur Rahim and Mr. Justice Srinivasa
Ayyangar,
MUTHAMMAYL (PLaINTIFF), APPELLANT, - 1917,
‘ N February,
v. ' 19 and 22,
RAZU PILLAI axp Five oTHERS (DI¥eNDANTS), RESPONDENTS.® Ma;ibé' #9,

November, 14,

e

Mortgage—Suit anidecree by prior mortgagee without impleading puisne mortgages
- Purchase of mortga,gg property by prior mortgagee in execubtion—Receipt of
remits and profits thereafter—Made of accounting betwesn the $wo mortgagees.

A mortgage decree obtained by a prior mortgagee without impleading a
puisne mortgagee does nnt affect the latter and the amount therefore payable by
“the latter in discharge of the prior morigage i3 nos the amount of the decree
but that which is due on the fuoting of the prior morigage as if po snit had
been brought ; and if the prior mortgages buys the mortgage property in exe-
cution of his decree and gots possession of tho same, the rents and profits
vecejved by him cannot be seb off as eguivalent to the interest dus for the period
of possession but must be accounted for and deducted from the amount payable
by the pnisne mortgagee.
Umes Chunder Sircar v. Zahur Fatimae (1891) I.L.R., 18 Cale.,, 16% (P.G;)
and Ganga Pershad Suhu vo The Land Mortgage Barnk of India (1894) LLL.R., 2L
Calc., 366 (P.C.), applied. Syed Ibrahim Sahidb v. Armugatha,yee (1915) 1.L.R,, 38

Mad., 18, considered.
APPEAL against the decree of S, MAHADEVA SASTRIYAR, the Tem-
porary Subordinaté Judge of Ramnad at Madura, in Original Suit
No. 54 of 1914 (Original Suit No. 108 of 1912 on the file of the
Subordinate Judge of Ma,dura) B

The facts are given in the first paragraph of the Judgmenﬁ of
the High Court.
" M. D. Devadess, T. V. Gopaltbswamz Mudalzyar acd 4.
| ‘Ganesa, Ayyar for the appellant,

- K. Bhashyam Ayyangar, S. dravemudu Ayyongar and A,
- Krishnaswami dyyar for the respondent.

* Appeal No. 398 of 1914



