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Before M. Justice Mitler, Oﬁc-twtz'n_g Chief Justice, & Mr Justice Muclean.

'ANANDA BISBEE (Pramvmies) 0. NOWNIT LAL axb AHOTHER
(DuFENDANTS). *

Hindu Law—Inheritance—Mitakshara—Davghtor-in-law.

Under the Mitakshara and usages obtaining in the district of Behar a
danghter-in-law, whose husband has predeceased liis fatler, is not in the
line of heirs of her father-in-law.

Per Mirrer, J—A daughter-in-law, not being a joint owner with her
father-in-law, cannot after his death take his estafe by right of survivorship.

Tais suit was instituted on the 10th May 1879, The plaintiffs
the widow of Mangli, who predecensed his father Gocul Cland,
whose father Muni Lal was the son of one of two sisters Dikho
Bibi and Sukhio Bibi. The defendants were the representatives
of Lal Bahadur and Rum Bahadar, the two brothers of Dikheo
Bibi and Sukho Bibi.

The plaintif alleged that by a deed of gift, dated the 17th
Magh 1195, F¥. 8., (8th Feb. 1788) Lal Bahadur and Ram Bahadun
had granted the ancestral property in dispute to their sister Dnkho
Bibi, and had put her in possession of it; that on her death Muni
Lal had comie into possession, and on his death Gocul Chand™ had
‘come into, and held possession till. his death'in 1280 (1878);
wnd that since then the plainliff  had Dleen, and still was, in
possession. That by an order, dnted the 14th December 1878,
in a mutation proceeding under Beng. Aot VII1 of 1876, an appli-
cation” by her for the registration of her name as proprietor
had-been rejected, and the names of the defendants had been ordered
to be registered. ,

She claited that on her right as. propristor being -established,
her possession might be confirmed. '

The plaintiff did not.preduce the deed of gifi, but alleged that
¥ bad beén‘f—'raudu‘léﬁtty taken. frgm  her possession by the first
defendant.

The defendatits denied the gift set up, and the alleged wrongful

#® Appeal from Original Decree No, 212 of 1880 against the decree of
. Biboo Koylash Chunder Mockerjse, Officinting'Sevond Subordinate Fudge
0f 'Mozufferpore, dated the 18ih Msy 1880,
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abstraction of the deed. They alleged that possession of the
land had nmever been parted with by their ancestors or by
themselves, and also that Gocul Chand had been their servant.
They further questioned the plaintifP’s title as heiress of her
father-in-law Gocul Chand.

Three issnes were framed by the lower Court—

1st.—~As to the plaintif’s right as heiress of her father-in-law.

9nd.—As to the trnth of the alleged gift to Dukho Bibi and
the abstraction of the deed.

3rd~~As to the plaintifi”’s possession and that of her ancestors.

Except a8 to the alleged abstraction of . the deed of gift by
the first defendant, the lower Court found. in favour of the pluintiff
on the second and third issues, but found against her on the first,
The suit was therefore dismissed, ,

The plaintiff appealed to the High Court on the issue found
against her, and the defendants filed a cross appeal,

Baboo Guru Dass Bannerjee and Baboo Golap Chunder Sircar
for the appellant,

Baboo HHem Chunder Bannerjee and Muushi Mahomed TYusoof
for the respondents. ‘

The following judgments were delivered ;-

Mirrer, J., after veferring to the facts and evidence, continued'
as follows :—

The possession of the disputed mouzah by . Gocul Chand. and
bis father is not therefore shewn by any evidence to have heen
permissive, 'Whether this possession was referable to . the title
derived under the alleged deed of gift to Dnkho Bibi is not
made clear upon the evidence. If the plaintifi’s allegation of
the abstraction of the deed of gift from her by the defendant
No. 1 be not correct, then there is no evidence to connect the
possession of Gooul Chand and his father with the title under the
alleged deed of gift. The lower Court has rejected this part-
of the plaintifi’s étoi'y. 'l see no reason to dissent from that
epinion.

But although the title under the deed of gift is not proved,,
the possession of Gocul Chand and his father for more than
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twelve years being established, and it being not shewn that that 1882
possession was with the permission of the defendants and their ™ Axaxoa
ancestors, it seems to me that we must hold that Goeul Chand Bm.xm
had a good title to this property. Nowxs1r LAG,
This brings us to- the question of the Hindn law raised in
the case, viz.,, whether, after the death of Gocnl Chand, the
plaintiff can claim any right to the disputed property entitling
her to the possession of it as against the defendants.
As to the guestion of possession after Gocul Chand’s death it
seems fo me to be clear upon the evidence that it remained with the
plaintiff till the Land Registration order was passed. The Sub-
Judge says that the possession of the plaintiff “is not yet extinct ;*
but it is difficult to understand how it can be said, after the
adverse order was passed under the Registration Act under
8. 59, that the plaintifi's possession continued. The present
suit may, under the Rulings of this Qourt, be considered as one
for recovery of possession.” Upon the face of the plaint it is
clear that the plaintiff, at the time of the institution of the suit,
could not have been in possession, and if she can make ouf hertitle
she, in my opinion, would be entitled to a decrse for possession,
A regards the title of the plaintiff derived from Gocul Chand
it has been conténded hefore us (1) that a daunghter-in-law, under
Mitakshara law, is entitled to inherit; (2), that, supposing’ that
she is not in the line of heirs, the plaintiff is entitled to the pro-
perty in dispute by xight of survivorship, as she, during Gooul
Chand’s lifetime, was a member of a joint Hindu family with
lim ; and (8), that, supposing that these contentions are not valid,
the plaintif baving undoubtedly a maintenance charge upon the
disputed property, is entitled to the possession of ity and to have
hoer title declared as against the deféndaits, who have mo ‘sort
of right to it.
We shall deal with these three questions in the order in which
they have been raised before us.
On a careful examination of the ‘digests of Hindu law which
are considered of authority in the diserict from which this case
comes, I am clearly of opinion that the daughter-in-law is not
in the line-ofheirs atall.
The nuthorities most respected in Behar are the Mitakshara
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1882 gnd the Viramitrodaya, It was contended before us that, accord-

T Ananpa  ing to the Mitakshara, a daughter<in-law is entitled to succeed as.

BIBED o gotraja sopinda. It has been seftled now by more than one

Nowxir Lar, decigion that the word sapinda is used by the author of the Mitak-

ghara in the chapters on inheritance, in the same sense in which

it is defined by him in the Achara Kanda, d.e.,in chapters on

Rituals, See ILallubhai Bapubhai v. Mankuvarbai (1); alse

Bharmangavda v, Rudrepgavda (2); snd Umaid Bahadur

v. Udoi Chand(8), It has been contended that,.according fo

this definition of sapinda, a daughter-in-law eomes within that

closs, and that as the author of the Mitakshara im part II,

chapter IT, s. 6, page 1 lays down, © if there be. not.even brothers’

gons, gotrajos shave the estate. Gotrajus arethe paternsl grand«

mother and sapindas and samangdakas’—all female sapindas sue-

ceed gotrajas.  But this.contention eannet bemaintained in the face

of paras, 8, 4 and b of the same section. Para. 8 says that on

failure of the paternal grand-mother, the heits are samana-gotraja

sapindas 3, them:in para. 4 the author thus explains the rulelaid down

above s © Here, on, failure of the father’s descendants, the heirs ave

successively the pnternnl grand-mother, the paternal grand-

father, the uncles and their sons.;” then para. & snys.: “On

failure of the paternpl grand-father’s line, the psternal great

grand-mother, the paternal great grand-father, hissons and theiy

issue iuherit, In this mwauner to. seventh - degree mustbe un-

derstood the succession of kindred belonging to the ssme family
generally.”

In these prssages the author of the Mitakshara. layadowm:a
compact,series of Leirs from. the father down to. the issmes of ‘the
great grand-father entitled to sucoaed, as sapindas. Thereis ng
room for introducing the wives of the sapindas. as heirs in this
compact series, For instance, on the failure of the father’ adescen~
dants, the paternal grand-mather succeeds, Thia being an, inflex~
ible rule, the wives of the futher’s descendunts cannot have any
place inthe egmpaet series of heiva. from the- father down to; the
grand-mother., If the eonhentmn under considerstion were cor-
vect, then, in a competition between the paternal graud-motner and
s brother's widow, the latter would be entitled.to inherit, but in the

(1)L K. B 2 Bom., 888, (2 L. L. R., 4 Bom, 181 (8) L L R, 6 Cala., 119
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face of the positive rule 1aid down in parsgraplt 4, a brother’s = 1883
“widow cannot " have any claim to inheritance in- preference to the ~ Awampa
paternal grand-mother. The same observations will apply to the ~BIEE
wives of the descendants of the paternal grand-father. Nownrr Lg,
But it has been contended that paragraphs 8, 4 and 5 cited above

do not exhaust all the sapinda heirs; they only lay down that
collaterals, who are thedesceudants of the father, grand-father,

and great grand-father, two degrees removed, are entitled to the
inheritance in the order laid down in thein; and that the other
sapindas would come in nunder the class gotrajas, The words ¢ des-
cendants and sons” unsed in these paragraphs have been held in
-the decision of Mr. Harrington, quoted in Rutcheputty Dutt Jha

v, Rajunder Narain Rae (1), as used in their generiec sense,
menning - descendants generally. Mr. Harringtonsays: %The

term pulra or son, in the Mitakshara and its' commentary

the Sabodhene, is. frequently used as n generis term for male

issue or. descendant, and must be B0 construed in séveral
- parts of the Mitakshara, or the grandson, as well as the great
grandson .would be excluded from the,immedinte wmuccession,

though auknowledged in every system of Hindu law to
represent their deceased father and grand-father, and entitled

with sons to share the -estate of a person leaving soms, grand-

sons, and great grandsons, the futher of the grandson,.and

father and grand-father of the grandson being .previously deud:
_ This principla appears to be recognized in the Mitakshnrs and

both its commentaries, in the third- paragraph of the introduo-

tory section and notes referring thereto. (See page 238 . of

Mr. Colebrooke’s Translation), In that paragraph, -after stating

that the * wealth of the father, or of the paternal grand-father,

becomes the property of his. éons or -of bis grandsoms in right

‘of . their being his sons or grandsons; nnd this. is an ioheritands

not liable to obstruction,’ it -is immediately added; ‘but- proper-

ty devolves on parents or utples’ brothers and the rast, upon

the demise of the ownet, if there be . 1o 'male issne, and. thus the

notual existence of a son and the survival  of owner are ifmpedi-

ments to the sucéession, and on their ceasing, the property devolvés

on - the. giiccessor; in xight of his being uncle or brother ;

- {1) 2 Moore's I, A, 132.
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tliis is an inheritance subject to obstruction. The same holds
good. in respect to their sons and other descendants.” Here it is
manifest the words translated ¢ male issue’ and a “son’ were not
meant to exclude grandsons before mentioned, and the two com-
mentators agree in construing the last clause to intend “the sons
or other desecendants of the son and grandson,” The same con-
struction must, I think, be put on the words sons’ and ‘issue’
{putra and sunava), in the 4th and 5th paragraphs of the fifth sec-
tion, and second chapter of the Mitakshara, and this interpreta-
tion is indeed indicated by expressions in the same paragraphs,
viz., * on failure of the futher’s descendants’ (santana), and ‘on that
of the paternal grand-father’s line’ (santana). To adopt the con-
struction proposed by the appellant would be to cut off all the
descendants below the grandson of the father, grand-father and
every other ancestor, and would render nugatory the provisions
in the Mitakshara, as well as in the other books of law which ex-
pressly state ¢ the succession of kindred bélonging to the same
family, and connected by funeral oblations to the seventh degree,
or if there be none sych, the succession devolves on kindred
connected by libations of water, and they must be understood
to reach to seven degrees beyond the kindred connected by fu-
neral oblations of food, or else as far as the limits of knowledge
as to birth and name extend.” (See Translation of Mitakshara,
part II, chap, II, see. V, paras. 5 aud 6).”

If this be the correct meaning of the words, * sons and descen-
dants” as used in paragraphs 3, 4 and 5, it is quite clear that they
contain an exhaustive enumeration of all the sapindas, and the
females, excepting those that are enumerated by name, would
be necessarily excluded. But, according to the spiritual bene-
it theory, which, in the opinion of the author of the Vira-
aitrodaya, determines the. position of gotrajas and other heirs
the words “sons or descendants” would include only grandsons
and great-grandsons. According to Apatarka, a digest writer
of later date than the Mitakshara, the word “sons or descen-
dants’ include only soms, grandsons and great-grandsons. See
Tagore Law Lectures, 1880, p. 648, If this latter view be
correct, then no doubt paragraphs 3, 4and 5 cited above would not
be an exbaustive enumeration of the sapindas, DBut the last words
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of paragraph 5, viz., “ in this manner muat be understood the sue- 1882
cession of eamanagotra sapindas,” indicate the mode in which the " sxaxpa
list of enumeration is to be completed, If we are to-complete the ~ B2EE
list by following that mode, then the wives of sapindas would Nowsrr LaL.
have no place in that list.
* Then again the author of the Mitakshara is a very strong ad-
vocate of woman’s rights ; he has gone to the length of laying
down that where women inherit their right is absolute. If in hi:
opinion the wives of sapindas were entitled to succeed, he would
have certainly expressly indicated his opinion in the section treat-
ing of the succession of gotrajas.
There is one more consideration arising from the passages
cited above, which, in my opinion, almost conclusively shews that-
it was not the intention of the author of the Mitakshara to con-~
fer any heritable rights upon female sapindas not specifically
mentioned. It is thus an unmarried daughter of any ancestor
within six degrees would be entitled to inherit as & sapluda aceord-
ing to the contention nnder onr consideration, Thus, for instance,
an uncle’s: unmarried- daughter would be entitled to inherit in
preference to a brother’s great-grandsom, and supposing she dies
after marringe leaving a son, that son, who is merely a bandhu
of the last male owner, would obtain the property, although there
is'a samanagotra sapinda in existence. This could never have
beeu the intention' of the author of the Mitakshara; because,
according to thescheme of succession laid down by him, & baudhu
has no heritable ‘rights in the presence: of a gotraja, however
remote his connection may be with' the decéased.
Then, again, -a married danghter of a sapinda would ot be in
the line of heirs at all, becanse she would not- be a samanagotra
sapinda, neither would she come within the eatego'ry,of bandhus,
because it is admitted that the class -of heirs indicited by the
torm bandhu includes males only. It seems to me that it conld
not have been the intention of the author of the Mitakshara to
rake such a -distinction betweex a mmrried and ar unmarried
fomale sapinda relative. Tn the one' case she would oceupy =
very high position in the live of heirs; in the other, she would
be nowhere.
For these reasons ‘it appears to -me thab, om the Mitakshara
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itself, there is no foundation for tho contention that the wives

awanpaof the sapindas are entitled to inherit as sapindas,

BIBER
2.

‘Whatever donbts there may be as to the validity of the conten-

Fowmir LaL, tion ynder our consideration with reference to the Mitakshara, the

Viramitrodaya is clearly againstit. The author of the Viramitrodaya
in chapter III, part 7, treats of the succession of gotrajag, He
quotes paragraph 1, chapter II, section V of the Mitakshara as
defining’ who, the gotrajas are. Then he refers to the opinion of the
authors of the Smriti Chandrika and Dayabhaga to the effect that
the term gotraja is .o compound denoting males only ; then he
controverts this opinion. Having controverted it he says s “ Ac~
cording to the previously cited interpretation put mpon the text
of Srati (therefore women are devoid of the senses, &eo.) by the
venerable Vidyaranga in that text Srnti does not refer to a Ppro«
hibition of inheritance, and therefore no difficulty arises, nor
is any - explanation necessary. But it should be remarked that
how can that interpretation be accepted when it is in conflict
with the text of Baudhayana. Granting that the word Indriya
does mean the Soma juice in conformity with the context, yet,
ipnsmuch 28 there is an absence of another text declaring the
ipeapacity of females to inherit, and as it is not possible - for the
present. Bmriti to be nnsupported, and as therefore the inference.
of the existence of a prohibition is necessary to justify the asser,
tion of a .fact, viz, (that fomales ave deemed incompetent to
inherit), we should explain the present text just asin the instance,
“therefore an wuknown embryo being killed (a man becomoes)
murderer of a Brahmana.’ ”

A few words of explanation arg here necessary to explain the
above passage. The text of Bandhaynna, referred to above, is to
the following effect: “ A woman is not entitled to inherit, for
thus says the Veda. Females and persons deficient in the organs
of sensq are deemed incompetent to inherit.” This Vedic texi
Vidyaranya, a commentator on the Taittiriya Veda, interpreted
in o different way, so that it would have no reference ta inherit-
ance,

Referring to this interpretation, the author of the V:ramltrod'tym
says that this interpretation eannot be accepted, becanse it is. in
conflict with the text of Baudbayama, Then he argues that.
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supposing the.'interpretation of the Vedic textof Vidyaranya is 1883
correct, it must be presumed that there is another textin the ~ Awawpa
Sruti justifying the exclusion of the females, for a text of Smriti BI:EE
must have a fext of Sruti to support it. The existence of & text Nownit LAz,
of Sruti in this instance must be presumed in the same way as in
the instance of tho text of Smriti to the effect,  therefore an
unknown embryo being killed, &e., &e.” '
. According to the opinion of Viramitrodaya, tlxeref'ore, women
are not genernlly entitled to succeed unless they are specially
mentioned. A danghter-iu-law is not one of these enumernted
female Leirs as given in the Viramitrodaya. The author of the
Viramitrodaya expresses the same opinion in another passnge, see
page 174 of Baboo Golap Chunder Sirkar’s translation. It is
to the following effect : « As for the text of Sruti, viz., ¢ therefore
women are devoid of senses and incompetent to inberit,” and for
the text of Manu based upon it, vz, ‘indeed the rule is thaf;
women are always devoid of senses and incompetent to inherit,’
these are both to be interpreted to refer to those women whose
right of inheritance has not been expressly declared.” Then
again in another passage in page 244, the author of the Viraini-
trodaya expressly Iays it down that a daughter-in-law is ouly
entitled fo maintenance and not fo inberitance. Hs says, ¢ but
the daughter-in-Jaw and others (of the same sex) -are entiiled to
food and raiment only, for the nearness as a sapinda is of no foree
when it is opposed by expresa texts.” SBince a text of the: Sruti
declares : ¢ Therefore women are devoid of sentes and incompe-~
tent to inherit,” and a text of Manu founded upon it says, ¢indeed
the rule is thint devoid of the senses, and ‘incompetent to. inberit,
women are useless.” The conclusion arrived at by the author of
the. Smriti Chandrika, Haradatta and other southern commentators
as well a8 by all the Oriental commentators, such as Jimatavahana,
is that those women only ave entitled to inherit, whose right of
succession has been expressly mentioned in texts smch as ‘The
wife and the daughters also, &c:,’ but that others are certainly
prohibited from taking heritage by the texts of Sruti and ‘of
‘Manw” | |
.The, learncd pleaders for the plaintiff, appeliant, further relied
upon passnges from Nirnaya Sindlu, Ballambhatts, Subodbini and
o 12
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Buijsinti, Tu nome of these works on Hindu law is there any
authority for the broad contention that all female sapindas are
entitled to inherit. All that can be said on their authority is,

NOWNIT LAL. that some of them have enlar ged the list of female heirs entitled

to succeed. Of these the dnughter-in-law is mentioned as one of
the Leirs in-Baijainti, in Ballambhatta and Nirnaya Sindhu. This
last mentioned work treats of Rituals, and is therefore hardly
entitled to any authority on a question of inheritance. Kamala-
kura, the anthor of Nirnaya Sindhm, is also the author of Vivada
Tandava, a treatise on the law of inberitance, In this latter work
he in most emphatic words deprecates the heritable rights of
tomen other than those expressly enumerated as. heirs. See
Tagore Law Lectures of 1880; page 664, Baijainti’s and Ballam-~
bhatta’s opinion being not in accordance with the usage obtaining
in Behar and the North-Western Provinces, as will be shewn here-
after, cannot be'followed in preference to the Vironiboddy.
" Before exumining the decided: cases upon this point it may be
noticed here that of the European text writers, Bir Thomns Strange,
in Vol. I, page 148, lays down broadly that, ¢ according to thegener~
al principles of Hindu law, the sex is not entitled to inherit except
in a few specified instances.”” West and Buhler disc¢uss this question,
and are inclined - o the opinion that, in countries governed by
the Mitakshara Jaw, wives of . sapmdas are entltled to inherit
as sapindas. :

" As Smriti Chandrika and Dayabhaga are quite clear wpom

"the point (i.e., their opinion is against the contention of the:

appellant,) we shall not refer to any cases decided in- accordance
with these two digests. We'shall not also refer to any Bombay
cases, because the law npon the subject has now beeu settled in
that Presidency by the decision of the Judicial Committee i
the case of Lallubliai Bapubhai v. Cassibai (1). This last men-~-
ﬁoped decision is entirely based upon- the usage obtaining in the
Presidency of Bombay., Their Lordships distinctly say that the
Mitakshara is silent upon the point. They are also of opinion that'
the contention is not sound according to the Viramitrodaya.

Of the cases decided by this Court and the Iate Sudder Dewany-
Adawlat of G.xlcuttu, wa find instances in which the right of inheri-

() LLE, ‘6 Bom,y 110,
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tanoce of the wife of a deceased sapinda was not set up, althoughi
if it had been set up it would have materially affected the decision
of the Court. For instance, in Baboo Shewswhai Singh v,
Balwunt Singk (1), the competition to inheritance lay between
a daoghter’s son and a daughter-in-law, The daughter-in-law’s
right was put upon the question of faci, whether or not
ber husband survived his father. Similuly in Makarajah- Ram
Kissen Singh v. Rajah Sheonundun Singk (2), the daughter-in~
law’s right was not set up. It is quite clear, if it could have been
set up successfully in that case, the plaintiff would have been
defeated, because he was a more bandhu, In determining a ques-
tion of usage, it seems to me that instances, where the particular
usage in dispute was notset up, although it was of the utmost im-
portance to set it up, are of great value. Such instances afford
a very satisfactory basis for the conclusion that the usage in
disputeis not really in existence. The Full Bench decision in Lala
Jot Lal v. Durant Kooer (3),and the Full Bencli ease cited at
page 669 of Tagore Law Lectures of 1880 by Baboo Raj Koomar
Surbhadhikari, are also instances of this kind, The questions for
decision in these cases were, whether the step-mother and the step-
grand-mother. were heirs aceording to the Mitakshara law, It
was decided that they do- not come within the purview of the
texts relating to the succession of the'mother and the grand-
mother. - It was not- contended that, although they did not come
within these texts, still they were entitled to inherit as eapindas.

In Mussamut Soodeso:v. Bishesshur Singh (4) it was decided that
a sister-in-law (deceased brother’s widow) is not iir the line of hairs
according to the Mitakshara law. See also Thakooranse Deo
Koonwur-v. Thakooranee Guinblieer. Koonwur (B). In Mussamue
Murachee Koour v, Mussamut Ootma Koour. (6),it was decided thjtﬁ
o danghter: is -entitled to succeed in preference to'a son’s widow,
who is only eutitled to maintenance. In Dilraj Koonwur v. Sooltan
Koonwur (1), it was held that a son’s widow is notanheir according
(1) 8. D. A. (1858) 490, (5)S. D. &, N. W. P., 1864, Vol. IT, 284.
3y 28 W..R., 412, (6) 8. D. A, N. W. P, 1864, Vol. I, 171,
3) B.L. B. Sup. Vol,67. () 8.D. A, N.W. P, 1682, Vol, T, 240,
(4y 8. D. A, N. W. P, 1864,

Vol. I, 875,
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4o the Mitakshara law. The last case upon the point is the
decision of the Allahabad Court in Gawri Sahai v. Rukko (1)
This case clearly lays down that, of the females, none but those

NowNirLaL. that are specified by name are entitled to succeed. Against

this consensus of opinion as expressed in these - cases there is a
solitary decision of the .Court of the- N. W. P., which may be
considered to lend some support to the contention of the-appellunt
Itis the case of Mussamut Bhuganee Daice v. Copaljee (2). The
plaintiff in that eass was the widow of the first cousin of the de~
censed proprietor, and the defendant wns his grent grand-father’s
grent grapdson, The plaintiff was joint in food with the decensed,
while the defendant was separate from him. The case was decided
in favor of the plaintiff on the ground of- the right of survivor-
ship, The Pundit, upon whose opinien it was decided, did not put
the right of the plaintiff upon the ground of sapinda relationship.
This case has no relevancy to the question now under consideration,
because it did not wuphold the plaintifi’s right on the ground of
sapinda relationship. On the other hand, the circumstance that the
Puaudit congulted did not base his opinion wpon the ground of
sapinda relationship, affords sume grounds for the conclusion tha$
the usage in question does not exist in these districts,

. Therefore, applying the snm e test which was.applied by their
Lordships of the Judicial Committee in the case of Lallublas
Bapublai v, Cassibai, (3) viz., the test of usnge, it seems to me that
the. contention of the appellant is not sustainable. For all
these reasons I am of opinion that, according to the Mitakshara
law and usage obtaining in the distriet from which this case comes,
a davghter-in~law is not in the line of heirs at all.

. The next contention is that the plaintiff in this case.is entitled
to succeed by right of survivorship. It has been said that she
while her father-in-law, Gocul Chand, was. alive, was living with
him a8 a-member of a joint Hindu family, and therefore on his
denth she is entitled to the property left by him. Itseems to me
that this. contention is wholly wuntenable. The foundation of. the
nml;t of survivorship is joint ownership. In this case it cnnnot for

(1) T L. R, 8 &L, 45;

(2) 8. D. A, N. W. P, 1862; Vol. I, 308, -
@ LL R.,s Bom,, 110.
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® moment: be conteuded that the plaintiff had any sort of owner- 183z
ship iu the property in dispute during the lifetime of her futher-™ iy, xn.
in-law, Gooul Chand. This contention, therefore, iu i wy-opinion, Broag
fails, . Nownrr LAX,
- Lastly, it has been urged that, as the plnmtlff is.entitled to her

maiutenance out of the property in dispute, and that as the
defeudants have no sort of right to it, she is entitled to have hep

tight and possession confirmed as against: them. Buk. this argu.

men{ proceeds upon the assumption that the defendants have no
sort of right to the property in. dispute. It seems to me that
upon the facts admitted im this case, the defendants, as futher's
bandhus of Goeul Chand, arve entitled o inherit the property

left by him. According to the plaintiff, Muni Lal, the father of
Goceul Chand, was the sister’s. son of -Dnkhoo,. to whom the
property in dispute was given by her brothers Lal Bahadur and

Ram Bahadur. Aceording to the defendants, Muni Ial was
Pukho’s own son. Whether the one or the other statement be
correct, it is clear that Muni Lal was the sister’s son of Lal Bahas

dur and Ram DBahadur, The defendants are the grandsons of
either Ram ' Buhadur or of Lal Bahadur, therefore Muni- Lal and

the defendants are sapindas to each other. The defendants eonse-
quently being the father’s bandhus of Gocul Chand im the
wbsence of nearer heirs are entitled to the property left by Goenl

Chand as his heirs, See Umaid. Bahadur v. Udoi Chand (1), The
~ plmutuf is cevtainly. under the Mitakshara law -entitled to main-
tonance out of the. property left by Gocul Chand, but she has no

titte. to the property as. the heiress-at-law of her father-in-law. .

The appeal must, therefore, be dismissed with cesta. -
MaerpaxN, &, afier referl-'ing to.the facts and evidencs, came: to

the: conclusion thdt.if the possession continued with the plaintiff’s
father-in-law and his father, the  proprietary title was still in the
defandants, and their ancestors, and -continued as, follows t— -

. ¥ wonld therefore reject the plaintifi’s claim for a declaration of

her title.as proprietor. Neither do I think that she iy entitled ta

a, decree, confirming her possession, inesmuch as.(apart from: the
‘quest.lon as to the position of a daughter-in-law whose husband

has paedeoeased his-father ) she has failed to prove her titloy

(1) L. L. Ry 6 Calc, 119.
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Upon the question so elaborately discussed, and depending on
considerations of Hindn law, I shall sny but little. In the view
of the plaintifi®s case which I have taken, the decision of the
question is not necessary.

The elaim of the plaintiff as daughter-in-law is founded upon
the Gth section of the second chapter of part IL-of the Mitak-
shara: ¢ If there be not even brother’s sons, gentiles (gotrajn)
share the estate” and again V.8; “on failure of the paternal
grandmother the kinsmen sprung from the same family with
dacensed and connected by funeral oblations (samann gotraja
sapinda) namely, the grandfather and the rest inherit the estate.” ’

It is, perhaps unmecessary to say that the wife mnst be recog-
nised as samana gotraja-sapinda.- Sapinda because she and her
busbaud .are the generators of one body ; sagotraja or samanw
gotraja becanse on her marriage she enters the gotra of her hus~
band. The next step for consideration is, whether ghe inherits
under the rule * to the nearest kinsman (mpmdn) (male or fema.le)
the inheritances next belongs,” Manu IX, 187,

- 'We have express authority for the heritable right of the widow,
daughter, mother, grand-mother, - &e., (Mitakshara, Chapter II.y
The commentaries of Kiseswara and Balambhatta make no dis-
tinction between males and females, both being included in gotrajas
The latter, Balambhatta, assigns a specifio place to the widow of
a predeceased son, next after the paternal grand-mother. Nandu
Pandita also (Vaijyanti) prefers the son’s widow to the danghter;
but at present we are not called upon to assign a place to the
daughter-in-law, having merely to deeide whether she is entitled
to take property which her husband would have taken in-prefer.
ence to the male representatives of a remote branch (cognates).
The author of the Viramitrodaya, referring to a text of Baudha~
yana, deduces from it that females as a class ave not entitled to
heritage. . He accepts, however, the right of those expressly men-
tioned, but he expressly mentions the daughter-in-law as entitled to
food and raiment only. At the same time he points out: that the

- paternal grand-mother is mot expressly mentioned any more that

the wives of other gotraja sapindas by Jogeswara.
Upon .such consideration, therefore, as I am able to give to the
subjeot, it appears to me that we have three positions established s —
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(1) That while the grand-mother and great grand-mother, &e., 1882
only are expressly mentioned, the wives of other sapindas wonld ™ Amanps
also succeed. Braon

(2.). That the Mitakshara does not exhaustively enumerate the NowsrrLat.
sapindas,

(3.) That the son’s widow is n gotraja sapinda.

But while effect is given to these propositions in the Bombay
Presidenoy, it seems to be conclusively understood that up to the
present day females, not expressly mentioned, have mever been
recognised (perhaps it may be said have seldom claimed to be re-
cognized) as entitled to succeed in Benares and the western portion
of the Lower Provinces. A cnse was recently before us in refor-
ence to other matters in which an examination of the facts will
ghew that the right of a daughter-in-law to succeed was raised but
was rejected. The pundit’s Vyavastha was .opposed to the claim
of the daughter-in-law as against that of the daughter’s son, on:
congiderntion of Mitakshara law (A, O. D. 187-80). In Gauri
Sahai v. Rukko (1) it is expressly noted that none but females
expressly named can inherit, and the widow of a paternal uncle-

(a gotraja sapinda) is declared not to be an heir,

In Ranee Pudmavati v. Baboo Doolar Sing, (2) the widow
of a decensed brother was defeated by - gotrajn sapindas of
her husband and bhis brother (great grand-father’s grandsons.)
Perhaps this case is not clear anthority, except as shewing that
the widow of a brother who predeceased was mot recognized in.
preference to other sapindas.

No cnse has been cited as directly sapporting the plaintifi’s
claim, apd under these circumstances, though decidedly inclined to
view it with favour, I think that her saccess * would have such an
offect in distarbing existing titles that it is safer motto run
counter o that which appenrs to be the current of authority.”

Tie more so as my learned colleague comes to a -conclusion
which is opposed to the inclination I have in the plaintiff’s favor. ¥
concur in the order that the appeal should stand dismissed with
costs,

Appeal dismissed.

(1) L. L. R, 8 AlL, 45. @ 4 Moore's L. A., 259,



