
state tliat tlie Court auction-pureliaser was a party to the pro- s u b b a m m a

ceedmg-s taken to lia-ve the aucfcioxi sale set aside. No  records cnENNATyA.
have beer), produced "before us to establish that fact. W e  there-
fore cannot hold that section 151 empowers the Court to pass an Ayyar, J.
order for restitution against a person not shown to be a party to
and so bound by the order of the Appellate Court setting aside
the sale.

The appeal is dismissed with costs.
K.R.
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APPELLATE CIVIL.

Before Sir John Wallis, K t., Chief Justice, M r. Justice Ayling  
and M r. Justice Kumaraswami Sastriyar.

P A L A K K U N N A T H  IL L A T H  G O V IN D A N  N U M B U D IR I 19 17 ,
( P l a in t if f ) ,  Ootober 11.

V.
OTTATH A.TIL M O ID IN  (D efendakt) *

Stam p 'Act ( I I  of 1899), sec. 25— M arnpat—-GDttiiferpaW of lease— Docum ent g iv ing  

a charge on im provem ents fo r  a rrea rs  of ren t— Stam p dutyt whether p a y a lls  

hath as coun terpart and as mortgage.

W here a tenant executed a m arupa t in favour of a landlord, agreeing therein 
tk at th e  arrears o f rent, i f  any, should be a charge oh the im provem ents that 
m ight be made by him  ;

Reid , that a m arupa t  is the counterpart o f a lease or a deed eseouted by a 
tenant prom ising to  pay a certain rent, and that the docum ent in question mnat 
be stam ped both as a counterpart and as a m ortgage.

C ase stated under section 60 of Stamp A c t (II of 1899) by  
H . D . 0 . EeiI/LYj the acting District Judge of Norfch Malabar, 
in Original Suit N"o. 675 of 1915, on the file of S. V . P adm anabha 
A y t a n g a e , the District M ansif of Taliparamba.

This is a reference made to the H igh  Court b y  the District 
Munaif of Taliparamba through the District Judge of Korth  
Malabar under section 60 of the Indian Stamp A ct (II of 1899) 
in respect of a document sued on by the landlord to recover rent 
in Original Suit N o. 675 of 1915 on the file of the District M nnsif a 
Court.

The document sued on was a marupat or counterpart of a 
lease, executed by the ten an t; it contained a provision charging

8 3 -a

^ E e fe r r e d  Case K o . 7  o f  1916.



OoviNDAN the arrears of rent on the i,mproYements that might he made hy 
jfAMBDDiRi tenant. The portion of the document providing for a charge 

M o id in  -v̂ as as follows :—
“  Bub if the ;pattam purappad fixed on inspection as a.greed 

is kept in arrears without heing paid up everj year^ I  conaent 
to the amounts that may be in arrears, being realized together 
with interest thereon at the usual rate till the date of realization 
and to the properties being recovered possession of from me 
within the prescribed period after paying to me the huzhihhur 
value.

“  The purappad along with the pafMm purappad that may 
he fixed on inspection would not exceed Bs. 20.

I  further agree to the amount that m ay be in arrears on 
account of purappad, etc., mentioned aboyoj being alvraj’̂ s charged 
as hudikhadum (enoambrance) on tho entire Jmzhilclcur chama- 
yams belonging to me in the said puramba. There are no 
encumbrances (kudikkaduma) whatever on these till now, 
etc.”

The District Munsif levied a stamp duty as on a mortgage- 
deed and also a penalty and forwarded the document and the 
certificate under sections 35 and 38 of Act II  of 1899 to the Sub- 
Collector. The Sub-Collector returned the document holding 
that the docament was an agricultural lease exempt from stamp 
duty and that it could not be impounded and that duty and 
penalty should not have been levied, The District Muusif 
re-submitted the papers to the Sub-Collector who returned the 
same and pointed out that the Board of Revenue had in B .P . 
No. 2389, dated 19th August 1885, ordered that such documents 
were only agreements to lease and not mortgages and relied 
also on Hressa Menon v. Shamu Patter(1),

The District M uusif thereupon stated a case for reference to 
the H igh Court through the District Judge under section 60 of 
t ie  (Stamp Act.

W a l l i s ,  O.J., JUDGMENT.— A  marupat is a counterpart of lease or a deed 
^Ay i i n g  a n d

Kumaka-  executed by a tenant promising certain rent— M’oore^s Malabar
SWAMI T  Q w

S a s t r ix a b ,
JJ. W e  think it must be stumped both as a counterpart and as a

mortgage.
K.E.
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