
APFELL4TB CIVIL.
Before Mr. Jusiice Sadasiva Ayyar and Mr. Justice Bakewell.

M E D A . CHII^NA SUBBAMMA. ( P b t it io n b b ) ,  A.p p e l l a n t  ̂ 1917,
O ctober 10.
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V ,

PAPiaifiDDIGAEI OHEISI^AYYA, M .m o n  b y  h is  g u a k d i a s  ad 

litem, NAGA PEDDATTA (LsaAL eepresehtativE oi? the 
R espondent) ,  R e s po n d e n t*

C iv i l  Froced iire Code (Act V  o /1 9 0 8 }, ss. 14ii m id 151 m id Order X X I ,  r . 90—
tion— Order re-fusing to set aside sale— Order reversed on a^^eal— AucUm~ 
purchaser, not a party to proceedings or appeal—Application ly  ^udgmefiU 
debtor for restitution against a.uction.ptt,rchaser,- whether maintainahU'-^ 
Attciion’purchaser, tuhether a representative of decree-holder.

Where an ord«r passed under Order K X I, ra le  90, o f the Oivil ’Prooednre 
Code refaainf^' to  set aside a sale held ia  esecufcion of a decree, was reversed on 
appeal hiit the auctioQ-purchasei’ was not made a pa-rty to the proceedings fo r  
sotting aside the sale or to the fippeal therefroTn and the judgm ent-debtor 
aabaequently applied for rastitufciou against the an.efcion-purchaaet';

S e ld  : ( l ) j  that section 114 o f tho Civil Procednre Cods did not in terms 
apply, aa no decree was varied or revei’sed but only an oi'der under Order X X Ij 
rule 90, was reversed on & ppeal;

(2 ) that, assuming thajt section 15 l. allowed an order for  restitution in 
appropriata cases not. falling under section 144s, Buch an order could not be mads 
U D less the auction-purchaser was a party  before the Appellate Gowet which Pet 

aside the sale ; and
(3 ) that a Court ancfcion-piirohaser was not a repx'esentatiTe o f the decree* 

holder.
M an icha Uda.tjan v. Ba jagopa la  P i l l a i  (1907) I .L .R ,, SO Mad., 507 j axd 

ITadamuni S ’arcLyana Iyengar t . Veerabhadra P i l l a i  (1911) 34 Mad,, 417,
referred to.

Appeal against the ordev of G. G-AiivSADHAB'A SomayajttiiUj, th© 
Temporary Subordiaate Judge of Ouddapali, in Appeal N o. 71 
of 1916j preferred against the order of T. A . NabasimhA- 
charitaEj fhe District Mnnsif oi Nandalar, in Oiyil Miscellane
ous Petition No, 183 of 1913, ia Original Saife N o. 168  of 1905, 

Tiie respondent pnroliased the lands in dispute in an auction 
sale held in execution of a. decree passed against the appellant 
and another in favour of a third partj in Original Sait No. 168 
of 1905 on the file of the District Mnnsif of Nandalur, The

*  Appeal Ag-ai.iisb Appellate Order ISTo. 71 of 181Q,



SuBBAMMA appellant, applied under Order X X I ,  rule 90, o£ the Civil Proce- 
ChennItya. Code to set aside the sale ; the petition was dismissed; the 

appfillant prefexTed an appeal from the order refusing to set aside 
the sale ; the Appellate Court reversed the order and, set aside 
the sale. The respondent, who was th.e aactiou-pnrchaser, was 
not made a party to the proceedings taken to set aside the sale 
or to the appeal in which the sale was set aside. The appellant, 
who was the second defendant, filed an application in the District 
MiinsiFs Court for restitution against the auction-purchaser 
(respondent) by delivery of possession of the lands which had 
been purchased by him and put in his possession and also claimed 
to recover mesne profits from him. Both the lower Courts 
dismissed the petition as incom petent; the second defendant 
preferred this civil miscellaneous second appeal.

F. Bamesam for the appellant.
J?. Chandrasehara Ayyar for the respondent.
The judgment of the Court was delivered by  

Ba.da.siya Sadasiva A y y a e , J.-— Section 144 of the Code of Civil 
’ * Procedure cannot, in terms apply aa no decree was varied or 

reversed but only an order under Order X X I , rule 90, refusing to 
set aside a sale in execution, was reversed by the Appellate Court.

Assuming that section 151 of the Code of Civil Procedure 
allows an order for restitution in appropriate cases even though  
it does not fall under section 144 of the Code of Civil Procedure, 
such an order cannot be made on the analogy of section 1 I 4 

unless the auction-purohaser was a party before the Appellate 
Court which set aside the sale in t ie  proceedings instituted for 
setting it aside.

The mere fact that the decree-holder was a party to those 
proceedings will not suffice as the Court auction-purchaser is not 
the representative of the decree-holder. Manioha Udayan v. 
Bajagopala which held otherwise has been disapproved
of in Nadamuni Karayana Tyengar v. Veerabhadra Pi'llai(2) to 
both of which decisions the present learned CHiEjP JcrgTrcs was a 
party.

The Munsif says, that the *’ anotion-purchasor need not at 
all be a party to any proceedings for confirmation of or setting 
aside the sale/ The petition for restitution does not expressly

4 6 8  T H E  I N M A N  L A W  R B P O B T B  [V O L . X iJ

( J )  (1907 ) I .L .E ,, 30 Mad., 50?, (2)  (1911) 84  M ad., 40-7,



state tliat tlie Court auction-pureliaser was a party to the pro- s u b b a m m a

ceedmg-s taken to lia-ve the aucfcioxi sale set aside. No  records cnENNATyA.
have beer), produced "before us to establish that fact. W e  there-
fore cannot hold that section 151 empowers the Court to pass an Ayyar, J.
order for restitution against a person not shown to be a party to
and so bound by the order of the Appellate Court setting aside
the sale.

The appeal is dismissed with costs.
K.R.

V O L . X L I ]  MADRAS SERIES 469

APPELLATE CIVIL.

Before Sir John Wallis, K t., Chief Justice, M r. Justice Ayling  
and M r. Justice Kumaraswami Sastriyar.

P A L A K K U N N A T H  IL L A T H  G O V IN D A N  N U M B U D IR I 19 17 ,
( P l a in t if f ) ,  Ootober 11.

V.
OTTATH A.TIL M O ID IN  (D efendakt) *

Stam p 'Act ( I I  of 1899), sec. 25— M arnpat—-GDttiiferpaW of lease— Docum ent g iv ing  

a charge on im provem ents fo r  a rrea rs  of ren t— Stam p dutyt whether p a y a lls  

hath as coun terpart and as mortgage.

W here a tenant executed a m arupa t in favour of a landlord, agreeing therein 
tk at th e  arrears o f rent, i f  any, should be a charge oh the im provem ents that 
m ight be made by him  ;

Reid , that a m arupa t  is the counterpart o f a lease or a deed eseouted by a 
tenant prom ising to  pay a certain rent, and that the docum ent in question mnat 
be stam ped both as a counterpart and as a m ortgage.

C ase stated under section 60 of Stamp A c t (II of 1899) by  
H . D . 0 . EeiI/LYj the acting District Judge of Norfch Malabar, 
in Original Suit N"o. 675 of 1915, on the file of S. V . P adm anabha 
A y t a n g a e , the District M ansif of Taliparamba.

This is a reference made to the H igh  Court b y  the District 
Munaif of Taliparamba through the District Judge of Korth  
Malabar under section 60 of the Indian Stamp A ct (II of 1899) 
in respect of a document sued on by the landlord to recover rent 
in Original Suit N o. 675 of 1915 on the file of the District M nnsif a 
Court.

The document sued on was a marupat or counterpart of a 
lease, executed by the ten an t; it contained a provision charging

8 3 -a

^ E e fe r r e d  Case K o . 7  o f  1916.


