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Begc,m{l), wliicTi were cited by tlie Districb Judge in support of 
his "view were not under tlie Insolvency Act at all. They were

JTAttAaiM- 
HAYA

Vbeearagha- ruliDgs in conuesion witii questions arising in the execution o f  
-r.— decrees under the Civil Procedure Code. On the other hand

Abdttb 
E ahim  S, there is a ruling of the Allahabad H igh  Court in Gheda Lai v. 

Lachman Par shad (2), which enunciates the same view as we have 
Bug-gested,

The appeal is allowed and tbe judgment of the District 
Judge mast be set aside and the first respondent’s petition 
dismissed with costs throughout.

s.v.

m i
A d gnat 

29.

APPELLATE CIVIL.

Before M r. Justice Abdur Bahim and Mr. Justice Oldfield. 
CELELIMI C H E T T f aisd  f i v e  o t h e r s  ( U e s p o t̂dkn ts  

Nos. 1 AND 3 ro 6), A P P E IL i.»T S ,

V.

SU BB AM M A (Petitiom-ee, seventh D efendant), R espondent.^

Hindu Law— Joint family— Suit for partition on lehalf of minor— Death of -minor 
lefore the Jilivg of written statement— Severance of the. joint status, if ejfected—  
Legal representative of minor, r ight of, to continue the suit-

The rule that the iDstitution of a suifc for partition of joint family proparty 
effects a severance of tiie joint status ia nob applicable to a suit institated on 
behEblf of a aiinor; for ia such Buit ifc is for tlie Court to clotermiiie ■\vhotheir 
a decree for partition -wil] be benoflcial to the minor.

Where a minoi’ plaintiff dies during the pendency oi! the suit his log:al 
lepresentativea are not entitled to continuo the suit.

Girja Sai v. Sadashiv I^hundira ('.93 6) I.L.'R., 43 Calc., 1931 •, Suttdoira. Rajan 
V. Ar'Anachalam 0 /iefii(1916) I .L .R ,, S9 M ad., J59, referred to.

S eco n d  A pp e a l  against the decree of J. N". IIgy^ the District 
Judge of North Arcotj in Miscellaneous Appeal N o. 18 of 1915^ 
preferred against the order of K . K r j siin a m a  A c iia r x y a Rj the 
Subordinate Judge of North Arcot, Civil Miscellaneous Petition  
No. 67 of 1915 in Original Suit No. 59 of 1914.

The material facts and contentions appear from the ju d g ­
ment.

A , Krishnas'uiami Ayyar  for the appellants.

(1) (1910) 61-0., 300. ( ')  (1917) 37 I.O., 8Sa
* Second Appeal No. 16^3 of 1017.
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N . S. Rangaswami Ayyangar for T. N ’arasimha Ayyangar  for Oheuwx 
the respondents. Cbettx

The judgment of the Court was delivered by  Subbamma,
A bdur Rahim, J .— This matter arises in cOTinexion with a suit abhtj*

instituted on behalf of a minor member of a joint Hindu famiJj 
for partition. The minor plaintilJ died after the institution of 
the suit but before the written statement was filed. The 
respondent before nSj^who is the mother of the plaintiff, applied 
to the first Court to be brought on record and for permission to 
continue the suit as legal representative of the deceased plain- 
tiff. That Court held that no cause of action survived and 
refused the application of the respondent. On appeal, howeYerj 
the District Judge set aside the order of the fi.r.st Court hold ­
ing that the respondent ■w'as entitled to oontinue the suit as legal 
representative of the plaintiff. The contenfcioa before us on 
behalf of tho defendants in the suit ig that when the minor died 
whatever rights he had ia  the fam ily property survived to the 
other members of the fam ily as there was no partition. A  
rather interesting question was discussed before ns as to whether 
an appeal lay to the District Judge from the order of the Court 
of first instance, but the learned vakil for the respondent did 
not mean to persist in the objection as to whether the proper 
remedy of the defendants in this Court was by way of second 
appeal or by way of moving’ us in revision. W e  need not 
therefore decide any such question.

On tlie merits the question that requires our decision is 
whether by the filing of the plaint severance was effected of the 
joint status of the fam ily. This is an important point, but there 
is no authority expressly dealing with it. I t  is now settled 
law especially after the recent Privy Council decision in Girja 
Bai V. Sadashiv Dhundiraj\l) and the Full Bench decision of 
this Court in Sundara Rajan v. Arunachalam Chetti(2) that it 
is open to a member of a joint Hindu family to effect a division 
of bis status by a clear and unequivocal expression of his irvten- 
tion withoat the necessity of any conourrence on the part of tho 
oth(3r co-parceners. The last case laid down that the filing of 
the plaint is such an nuambiguoas and unequivocal m anifesta­
tion of intention within the m eanin" of the ruling of the Privy 
Council. It ia curious, as has been pointed out to us by  the

( 1)  (1916) I .L .E ., 4 3  Calo., 1031. ( 2) (1916). 39 M a d ., 159 (P .O .) .
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learned vakil for tlie respondent, tkat in the Full Bencb. case 
tlie plaintiff who instituted the suit was a minor. Apparently  
however no question such as has been raised before us was 
raised before the Full Bench for decision. There can be no 
doubt that what the Privy Council decided and what the Courts 
have followed is that it  depends upon the discretion of a member 
of a joint Hindu fam ily whether he is to continue the joint 
status or whether there should be a separation. That 
prima facie implies that the member who exercises such discre­
tion must be of an age capable of exercising dificretion in 
law. That will not be the case with a minor at least if he is of 
an age when discretion cannot be imputed to him. In  the case 
of a suit instituted on behalf of a minor member of a Hindu  
fam ily for partitioUj it has been laid down that it depends upon 
the discretion of the Court whether to make a decree for parti­
tion or notj that is to say, the Court has to consider in such cases 
whether a decree for partition would be for the benefit of the 
minor. If  it is satisfied that it is not for the benefit of the 
minor to give a decree for partition the Court will dismiss the 
suit. This is laid down by tbe Privy Couooil in Bachoo v. 
Manhosi Bai[]) approving the decision of the Bom bay H igh  
Court on this point. This has also been the law in this Presi­
dency as stated in KamaJcshi Ammal v. Chidar/ibara Reddi{2') 
and that position has not been contested before us. I f  it is left 
to the discretion of the Court to say in a suit instituted on behalf 
of a minor whether there should be a division of the fam ily or 
not, it seems to us prima facie  to follow that the matter does not 
depend on the choice or option of any person who chooses to act 
on behalf of a minor member of a Hindu fam ily. A n y  person 
is at liberty to institute a suit on behalf of a minor as the next 
friend and it is forcibly urged upon us by M r. A . Krishnaswami 
Ayyar that it would lead to great hardship and inconvenience, 
if it were left to the discretion of any person who chooses to file 
a suit on behalf of a minor to decide whether the fam ily of 
which the minor is a member shall continue joint or become 
separate* The institution of a suit bo far as it expresses the 
intention of a member of the family to divide, depends on 
principle on the same basis as any other expression of intention

(1) (1907) I.L.-E., 31 Bom., 373 (P.O.). (2) (1866) 8 p. 06.
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of a competent membex of the family. H  we axe to hold that chslimi 
the filing of a plaint oa behalf of a mmor ipso facto constitutes Chettt 
a severance of the family status, then logically one would be S o b b a m ma. 

driven to hold also that a notice given by such a person on ^Asoua^ 
behalf of the minor to the other members of the fam ily of the 
intention to divide -would also effect a severance of the joint 
status. This seems to us to be a position which we would not 
like to uphold without authority and no authority has been 
cited to ns in support of it. It  was strongly argued by the 
learned pleader for the respondent that as the plaint states facts 
and circumstances which, i f  proved^ would be good justification 
for the Court decreeing partition, therefore at this stage we must 
proceed on the basis that there was a good cause of action and 
there was thus a severance of status effected b y  the institution 
of the suit. This clearly does not amount to anything more 
than this, that it is open to a person who chooses to act on behalf 
of a minor member of a Hindu family to exercise the discretion 
on his behalf to effect a severance. W h a t causes the severance 
of a joint Hindu family is not the existence of certain faots 
which would ju stify  any ember to ask for partition, but it is 
the exercise of the option w^hich the law lodges in a member of 
the joint fam ily to say whether he shall continue to remain joint 
or whether he shall ask for a division. In  the case of an adult 
he has not got to give any reasons why he asks for partition but 
has simply to say that he wants partition, and the Court is bound 
to give him a decree. In  the case of a minor the law gives 
the Court the power to say whether there should be a division or 
not, and we think that it will lead to considerable complications 
and difficulties if we are to say that other persons also have got 
the discretion to create a division in the family, purporting to 
act on behalf of a minor. I t  is urged that there m ight be cases 
in which it would be desirable that partition should be effected 
in the best interests of the minor and as soon as possible. Tn 
such oases those who are interested on behalf of the minor are 
entitled to institute a suit, but having regard to the decision in 
Bachoo V. Manhosi Bai (1) and Kamakahi Am m al v . C hidamhara 
Meddi(2), it must be left to the Court to decide whether there 
should be a partition or not,

V o l . x l i ] M A D B A I^ S S M e S  445

(1 )  (19 07 ) 81 B om ., 873  (P .O .). ( 2 )  (1S 6 6 ) 8 M ,H .C .R ., 94  at p .  96 ,



CHT5LIWI W e  treat tae Civil Revision Petiti o n  a s  a Second Appeal and
CaKTTif aside the order of tlie District Judge with costs here arid in

SuBBUJMA. the Courts below. The respondents’ petition will stand dismissed.
ABoaa This decree w i l l  not bo drawn u p  unless the learned pleader for  

Eiuiii, S. appellants pays court fee within a week.
s.v .
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APPELLATE CIVIL,

Before Mr, Justice A y  ling and M r. Justice Seshagiri A yya r.

1917, P. L. A . P A L A N IA P P A  C H E T T IA B  (Ph&iktii'f), A ppella.nt,
Aiifynst iQf

IS, 16, 17 and V.
30.

T . L. A . R, V B B R A P P A  0H E T T £A R  and nine others 
(D efendants), R esl'ondents.*

L im ita t io n  A c t  ( IX  o f 1908)', sa. 13, 19 and 20— Lo a n  to a p a rtn e rsh ip — One o f tJi® 

pa rtne rs  absent from  B r it is h  I n d ia — S 'n t  fo r  loan  more than three yea rs 

after lo in  but w ith in  three years a fte r re tu rn  o f p.-rrirter, whether barred and  

a ija in st ivkom— Release hy some partne rs of a pa rtne rsh ip  debt, whether b in d ­

ing on lega l representative of a deceased 'partner— E n tr ie s  in  debtor's accounts, 

whether paym ent c f  interest or acknow ledgment.

T h« plaintiff’ s fatlier was a partner along -with the th ird , ih e  eixth nnd the 
eightli defendants, o£ a ririti afc E, ’whioh advanced certain loans in 1903 and 1904 
to  a ftnn. afc S o f  which the firist defendant and the form er defendants w ere parfc- 
a e r s ; the fii'at defendant was out o f B iitish  India from  1903 to 1903. T he 
plainfc»ff sued in 1909 tu recover his share o f  the loans from  the partners o f the 
firm  a,t S. The defendants pleaded that the eaifc mss barred by  lim itation  ; tba 
phiinfcifF relied in b^r of llraitatioa on  section  13 o f  the Limiftat.iou A o t  and also 
on certain nnsiyned eofcries in dtjfend&nts’ account boolcs in  w hioh  the iiituresfi 
accruing due were a id ed  to pnuoipal from, tim e to tiuve j the first defundtuiis 
fiirtlier pleaded a reit-ase b y  dufeudaata Noa. 3, 6 and 8 o f tho claim  aguirifct him  
as binding on the plaintiff :

lie/cZ, that the suit w-aa noh barred by  lim itation  aijairist tho S r«t dcfendanfc 
aa the plainbiil was eutithjd to a deduction oi! tho tim e during w hich  the first 
defeiidaiiti was out of Britiaix Ind ia  but; was barred against tho oth er defondants 
nn'fer Hdction 13 o f t lih  L im itation  i c t  ;

that the entries in the debtor ’s accounts could not bo troatpd aa paym onts o f  
intercBt under socfciori 20 o f the Lim itation Act, or as acknow ledgm ents under 
section 19 of tho Act as they were not siffaed b y  tho debtors.

H eld  also, that a partner can release a partnership claim , and, a fter  th o  deatlx 
o f a partner, the surviving partners Ijave a right to roieaao suuh a cla im  ;

that, i f  a rel^age by any o f  the partatca is fraudalont thft o th w  partnera can  
avoid it and apek to recover their share o f the rfdeased deb t, bu t fche

® A p p ea l N o . IM  o f  1911,


