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Winisn- Begam (1), which were cited by the District Judge in support of
M his view were not under the Insolvency Act at all. They were
V“ﬁ‘;ﬁm“ rulings in connexion with questions arising in the execution of

~——  decrees under the Civil Procedure Code. On the other hand
HaoD¥R . there is a raling of the Allahabad High Court in Cheda Lal v.
Lachman Parshad(2), which enunciates the same view as we have
suggested.
The appeal is allowed and the judgment of the District
Judge must be set aside and the first respondent’s petition
dismissed with costs thronghout.

8.V.

APPELLATE CIVIL.

Before Mr. Justice Abdur Rahim and Mr. Justice Oldfield.

1017 CHELIMI CHETTY axp FIVE OTHERS (RESPOXDENTS
A"z%“" | Nos. 1 AND 3 10 6), APPELLANTS,

v‘

SUBBAMMA (PxrTITIONER, SEVENTH DEFENDANT), RESPONDENT.¥

Rinduw Law—Joint family— Suit for partition on tehalf of minor-—Death of minor
before the filing of wrilten statement—Severance of tha joint status, if effected-—
Legal representative of minow, vight of, to continue the sudt.

The rule that the institution of a suit for partition of joint family proparty
effects a severance of the joint status is not applicable to a suit institated on
behalf of a mincr; for in such guib 1t is for the Court to determine whether
a deoree for partition will be beneficial to the minoz,

Where @& minor plaintiff dies during the pondency of the suib his legal
represontatives are not entitled to continne the suit.

Girja Bai v. Sadashiv Dhundire (1916) I1.L,R., 43 Cale,, 1931 ; Sundare Rajen

v. drunachalam Chetti(1916) L.L,R,, §9 Mad,, 159, referred to.
Secoxp AreEar against the decree of J. N. Rov, the District
‘Judge of North Arcot, in Miscellaneons Appeal No. 18 of 1915,
preferred against the order of K. Krisuvama AcHARIVAR, the
Subordinate Judge of North Arcot, Civil Miscellaneous Petition
Nou. 67 of 1915 in Original Suit No. 59 of 1914.

The material facts and contentions appear from the judg-
ment. ‘

A. Krishnaswams Ayyar for the appellants.

(1) (1810) 61.0., 300. (') (1917 37 1.C., 830,
¥ Second Appeal No, 1543 of 1917.
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N. 8. Rangaswami Ayyangar for T. Narasimha Ayyangar for
the respondents.

The judgment of the Court was delivered by

Abdur Rahim, J.—This matter arises in connexion with a suit
instituted on behalf of a minor member of a joint Hindu family
for partition. The minor plaintiff died after the institution of
the suit but before the written statement was filed. The
respondent before us,swho is the mother of the plaintiff, applied
to the first Court to be brought on record and for permission to
continue the suit as legal representative of the deceased plain-
tiff. That Court held that no cause of action survived and
refused the application of the respondent. On appeal, however,
the District Judge set aside the order of the first Court hold-
ing that the respondent was entitled to continune the suit as legal
representative of the plaintiff. The contention hefore nus on
behalf of the defendants in the suit is that when the minor died
whatever rights he had in the family property survived to the
other members of the family as there was no partition. A
rather interesting question was discussed before ns as to whether
an appeal lay to the District Judge from the order of the Court
of first instance, but the learmed wvakil for the respondent did
not mean to persist in the objection as to whether the proper
remedy of the defendants in this Court was by way of second
appeal or by way of moving us in revision., We need not
therefore decide any such guestion.

On the merits the question that requires onr decision is
whether by the filing of the plaint severance was effected of the
joint status of the family., This is an important point, but there
- i1s no authority expressly dealing with it. It is now settled
law especially after the recent Privy Council decision in Girja
But v. Sadashiv Dhundiraj,1) and the Full Bench decision of
this Court in Sundara Rajan v. Arunachalam Chetti(2) that it
is open te a member of a joint Hindu family to effect a division
of his status by a clear and unequivocal expression of his inten-
tion without the necessity of any concurrence on the part of the
other co-parceners. The last case laid down that the filing of
the plaint is such an unambiguous and unequivocal manifestas
~ tion of intention within the meaning of the ruling of the Privy
Council. It is carious, as has been pointed out to us by the

(1) (1916) LL.R, 48 Calo,, 103L.  (2) (1916) L.L.R., 39 Mad., 169 (E.C.).
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learned vakil for the respondent, that in the Full Bench case
the plaintiff who instituted the suit was a minor. Apparently
however no question such as has been raised before us was
raised before the Full Bench for decision. There can be no
doubt that what the Privy Council decided and what the Courts
have followed is that it depends upon the discretion of a member
of a joint Hindu family whether he is to continue the joint
status or whether there should be a separation. That
prima facie implies that the member who exercises such discre-
tion must be of an age capable of exercising dircretion in
law. That will not be the case with a minor at least if he is of
an age when discretion cannot be imputed to him. In the case
of & suilt instituted on behalf of a minor member of a Hindu
family for partition, it has been laid down that it depends upon
the diseretion of the Court whether to make a decree for parti-
tion or not, that is to say, the Court has to consider in such cases
whether a decree for partition would be for the benefit of the
minor. If itis satisfied that it is not for the benefit of the
minor to give a decree for partifion the Court will dismiss the
guit. This is laid down by the Privy Council in Bachoo v.
Mankosi Bai(l) approving the decision of the Bombay High
Court on this point. This has also been the law in this Presi-
dency as stated in Kamakshs dmmal v. Chidambara Reddi(2)
and that position has not been contested before us. If it is left
to the discretion of the Court to say in a suit instituted on behalf
of a minor whether there shonld be a division of the family or
not, it seems to us prima facis to follow that the matter does not
depend on the choice or option of any person who chooses to act
on behalf of a minor member of a Hindu family. Any person
is"at liberty to institute a suit on behalf of a minor as the next
friend and it is forcibly urged upon us by Mr. A. Krishnaswami
Ayyar that it  would lead to great hardship and inconvenience,
if it were left to the discretion of any person who chooses to file
& suit on behalf of a minor to decide whether the family of
which the minor is a member shall continue joint or become

- geparate. The institution of a suit so far as it expresses the

intention of a member of the family to divide, depends om

- principle on the same basis as any other expression of intention

(1) (1907) LL.R., 31 Bom., 373 (P.0.). (2) (1866) 8 M.H.0.R., 94 &t p. 06.
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of a competent member of the family. If we are to hold that
the filing of a plaint on behalf of a minor spso facto constitutes
a severance of the family status, then logically one would be
driven to hold also that a notice given by such a person on
behalf of the minor to the other members of the family of the
intention to divide would also effect a severance of the joint
status. This seems fo us to be a position which we would not
like to uphold without aunthority and no authcrity has been
cited to us in support of it. It was strongly argued by the
‘learned pleader for the respondent that as the plaint states facts
and circumstances which, if proved, would be good justification
for the Court decreeing partition, therefore at thisstage we must
proceed on the basis that there was a good cause of action and
there was thus a severance of status effected by the institution
of the suiti This clearly does not amount to anything more
than this, that it is open to a person who chooses to act on behalf
of a minor member of a Hindu family to exercise the discretion
on his behalf to effect a severance. What causes the severance
of a joint Hindu family is not the existence of certain facts
which would justify any member to ask for partition, but it is
the exercise of the option which the law lodges in a member of
the joint family to say whether he shall continue to remain joint
or whether he shall ask for a division. In the case of an adult
he has not got to give any reasons why he asks for partition but
has simply to say that he wants partition, and the Court is bound

to give him a decree, In the case of a minor the law gives

the Court the power to say whether there should be a division or

not, and we think that it will lead to considerable complications

and difficulties if we are to say that other persons also have got

the discretion to create a division in the family, purporting to

act on behalf of a minor, It is urged that there might be cases

in which it would be desirable that partition should be effected

in the best interests of the minor and as soon as possible. Tn

such cases those who are interested on behalf of the minor are
entitled to institute a suit, but having regard to the decision in
Bachoo v. Mankosi Bai (1) and Kamakshi Ammal v. Chidambara
Reddi(2), it must be left to the Court to decide whether there
should be & partition or not.

el

(1) (1907) I-L-B’n) 81 BOM., 873 (P.o.). (2) (1866) 8 MoHuG.Bﬂ, 94 alt PC 96i
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We treat the Civil Revision Petiti'n asa Second Appeal and
set aside the order of the District Judge with costs here and in
the Courts below. The respondents’ petition will stand dismissed.
This decree will not be drawn up unless the learned pleader for

the appellants pays court fue within a week.
8.V,

APPELLATE CIVIL.
Befors Mr. Justice Ayling and Mr. Justice Seshagiri Ayyar.
P. L. A. PALANTAPPA CHETTIAR (PLAINTIFF), APPELLANT,
v,

V.L. A.R. VEERAPPA CHETTIAR AxD NINE OTHERS
(DrFENDANTs), ResroNDENTS.®

Limitation Act (IX of 1908), ss. 13, 19 and 20—Loan %o a partnership—One of the
partners ahgent from DBritish India—S8uit for loan mors than three jears
after loin but within three yeors after return of p.-r'rtner,‘ whether barred and
ayainst whom—Release by some partners of a parinerzhip debt, whether bind-
ing on legal representative of a deceased partner—Entries in deblor's accounts,

whether payment of interest or acknowledgment.

The plaintiff’s father was o partner along with the third, the sixth and the
eightl: defendants, of & firm at I, which advanced certain loans in 1903 and 1904
to a firm at § of which the first defendant and the former defendants were part-
ners; the firat defendant was out of British India from 1303 to 1908, The
plaintff sued in 1909 tu rocover his share of the lvans from the partners of the
firm at S§. The defendants pleaded that the suit wag barred by limitation ; the
pluintﬁiff velied in bar of limitation on gection 13 of the Limitation Act and also
on certain nunaigned entries in defendarnts’ acconnt books in which the iuterest
accruing dus were alded to principal from time to time; the first defendaut
further pleaded a release by defendants Nos. 3, 6 and 8 of the claim againet him
as binding on the plaintiff :

Ield, that thoe suit was not bavred by limitation against the first defendant
ag the plainbiff was entitled to a deduction of the time during which the first
defendany was ong of British Indis but was barced against the other defendants
under Bection 13 of the Limitation Act ;

that the entries in ihe debtor’s accounts could not bo treated ag paywents of
interest under scction 20 of the Limitation Act, or as ackuowledgments under
section 19 of the Act as they were not signed by tho debtors, ‘

Held also, that a partner can releage & partnership claim, and, after the death
of & partner, the svrviviag partners hiave a right to release such a claim;

that, if a releage by any of the partners is fraudulont the other partners can
avoid it and seek to resover their sharo of the released debt, but the legul

® Appeal No. 184 0f 1911,



