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PauV8{]), -wiiich is referred to by Lord M a cn a g etrn  in Tailhy 8annamma

V. The Official Beceiver{2), wliere a covenant in a lease to renew k^bhabhatc.
for ninety-nine years whiok was lawful wlien made was rendered J
illegal by subsequent statutes; it was held by tlie House of
LordSj thatj as the statutes permitted leases for forty yearSj
specific performance by executing a fresh lease for forty years
might be decreed, but in that case the original agreement was
lawful, and it does not cover the present case where the
transaction was illegal at the time it was entered into. A s
regards the second question my answer is that the transfer was
clearly illegal and inoperative when it was made and did not
become operative on the subseqnenfc enfranchisement of the
lands.

S a d a s i v a  Ayyae, J.“ I agree with m y  Lord in the answers to 
be given to the two questions referred to us,

K dm aeasw am i Sa st e iy aRj J.— I agree,

F.E.

S a d a s i v a  
A y y a r , J.

K d m a e a ­
s w a m i  

S a s t e i x a e , j .

APPELLATE OI^IL— FULL BENCH.

Before Mr. Justice Aylingj Mr. Justice Coutts Trotter and 
Mr, Justice Kumaraswami Sastriyar.

P A N D IR I YEEEAKlSrA (PtAiNTiiTF), A ppellant, 1917, 
September,

V* October 1 and
G RAN D I V E E R A B H A D B A S W A M I alias V E E R A B H A D R U D F

(S econd D be’bndant) , R espondent.*̂  February 20.

Limitation Act (IX 0/ 1908), 55.21 (3), 19 and. 20—Partnershijp—Acknowledgment 
of liability or payment hy one partner, when binding on others.

Direct evidence tkafc one of esveral partners or co-contractors had authority 
to acknowledge liabilit7  or make payments 00 as to save limitation aa against 
his partners or co-contractors is not necessary, but such authority can be 
infetred from sarrounding oir cum stances such as the position of othar oo» 
contractors or partners.

Yalasuhramania Pillai v. S, V. H. R. M. Ramanathan Ohetiiar (1909) I.L.U.,
82Mad.j 421 and ShaiTc Mohideen Sahib v. The Official Assignee of Mairaa (1912 )

. I.L.U., 35 Mad., 142 at p. liS, considered.

(1) (1728) 1 Bro. P.O., 240. (2) (1888) 13 A.O., 523 at p. 662.
» Appeal No. 843 of 1916.
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V.

V e e r a -
B H A D H A - 
■ S W A M .

y'EERANKA A ppbaIi ogaitist the decree of P. 0 . T ief v e n k a ta  A ch akiyab , tiie 
Additional Tem porarj Subordinate Jadge, RajaKmundry, in 
Original Suit No. 3 of 1916.

This was a suit brouglit in December ] 9 I 4  for Rs. 11,000  
due on transactions carried on between tlie plaintiff and tlie 
defendants Nos. 1 and 2 (father and son) under an agreement that 
t ie  plaintiff was to advance the necessary capital at 12 per cent 
interest to the defendants to enable them to purchase timber on 
their own account and to forward the same to the plaintiff for 
sale at 2 per cent comroission. The defendants conetituted a 
joint Hindu family and were carrying on the trade as a joint 
family concern and the account of the plaintiff for several years 
showed the names of both the defendants as the parties liable. 
There were several per’iodical settlements of accounts and 
acknowledgments of liability by both the defendants till March 
1 9 i l .  In  September 1913 the first defendant alone settled 
accounts with the plaintiff and executed in his favour a promis­
sory note for the balance found due and also gave a letter to the 
plaintiff acknowledging the joint liability of himself and his son 
(the second defendant) for Rs. 9 ,856. On these facts the plaintiff 
prayed for a decree against both the defendants for E s. 11,000. 
The first defendant was ex parte. The second defendant 
contended inter alia that he had no connexion with the timber h, 
trade, that he was carrying on separately a cloth trade, that at 
any rate his father had no authority to acknowledge liability on 
his behalf and that the settlement, acknawledgmenfc of liability, 
and the promissory note signed by his father were not binding 
on him. The Subordinate Judge held tbat the timber trade 
was an ancestral family trade of both the defendants, that both, 
of them were liable to pay the plaintiff Rs. 11,000 from out of 
their family ancestral property and that the first defendant 
alone and not the second -defendant was personally liable for 
the claim as the second defendant was nob a party to the 
settlement, promissory note and the letter of acknowledgment 
given to the plaintiff by the first defendant.

The plaintiff preferred this appeal for a personal decree 
against the second defendant also on the ground that the settle­
ment, promissory note and acknowledgment made by the father 
in 1913 bound the second defendant also.



V. Bamadoss for t te  appellant. Yeeeajjna
21 Bamachandra Bao for the respondenli.

V SBHA"
This appeal came on for hearing in the first instance before bhaiiba-

^  T , SWAMI.
W a ll i s ,  O.J., and KuaiARASWAMi S a str iy a r , J ., who made the 
following’ OsDBEs OF R e feeen o e  to a  F u ll  B ench :'~™

WALLIS, C.J.— It is quite clear in this case that the first Waliis, O.J. 
defendant and his adult son, the second defendant, carried on 
business as timber merchants with the joint family property.
It is also clear that tlie advances made by the plaintiff were 
made to them both, and that the second defendant was 
personally liable on them as well as the first defendant. This is 
abundantly proved by the fact that the second defendant has 
signed the settlements in the plaintiff's books (Bshibit A.), dated  
the 27th April, 1907, and A - 1 ,  dated the 12th September, 1909, 
and the promissory notes D, dated the 1st May 1907, and Ej, dated  
the 13th September, 1909. H e did not sign the settlement A -2 ,  
the promissory note F, dated the 26th September, 1910, or the 
letter J, dated the 1st October, 1910, as he was absent, but on the 
7th February, 1911, he signed the letter (Exhibit Gr), set out in 
the judgment of the Subordinate Judge, in which he stated that 
he and his father had been borrowing from the plaintiff, that his 
father had settled accounts on the  26th September, 1910, and 
signed in the plaintiff^s book, that he had not signed as he was 
not present, and that subsequently they bad received farther 
advances to the extent of Rs. 4i,000. In  this letter he undertook 
to discharge both these amounts on his personal liability and 
added : There subsists also my personal liability for the whole
of the amount payable according to your accounts, A s I  did 
not sign in your accounts, th.is letter was written and given.”
Ho did not however sign the subsequent settlement A -3 , dated 
the 7th. September 1913, or the promissory-note (Exhibit H ), 
dated the 7th September 1913, or the letter (Exhibit K ) , dated  
the 9fch September I9 I3 , by which the first defendant acknowl­
edged the joint indebtedness to amount to R s. 9,855 and 
arranged for a further advance of E s. 1,200 for which they 
were to give a fresh mortgage. The plaintiff has given evidence 
in support of his case, and neither the first nor the second 
defendant h.as ventured to go into the box ; and the witnesses 
called for the second defendant to pro7a that he had no
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Veeranna connexion with his father’ s ‘business are contradicted by the 
Vbe'ra- documents nnder his own signature already mentioned. There 
BHADRA- is evidenoej and it is the second defendant's case, that for the

_____’ last few years he has been looking alter a cloth business, and
■VYa l i i s , 0 ,J .  according to the plaintifE^s evidence the first defendant was the 

manager and always wrote the letters aud invoices relating to the 
timber business.

In these circumstances, the only question is whether the 
suit is barred against the second defendant personally, and this 
depends on whether the first defendant can he assumed to have 
had implied authority to sign the settlement in Exhibit A -3  and 
the letter Exhibit K  on behalf o£ the second defendant as well as 
himself. The last acknowledgments were made by the first 
defendant when he was managing the joint timber business 
which was being carried on with joint family funds by the first 
and second defendants as co-oontractora or partners and while 
the second defendant was looking after another business. 
According to the decisions of this Court in Vala8ubra?nania 
Fillai Y. 8 , V. B . R, M . Bamanathan Chettiar{1) and in Shaih 
Mohideen Sahib v. Official Assignee o f  AIadras{2), these facts are 
not Bufiicient to raise a presumption that the first defendant had  
authority to make an acknowledgment on behalf of the second 
defendant. In  the latter case ifi was expressly decided chat the 
fact of a partner being left in management of the business did 
not giye rise to a presumption that he was authorized to sign  
acknowledgments. I  have pointed out in IL R, V, Firm  v. 
Seetliarmiaswami^^) that a different view has been taken by 
other Courts in India in the oases cited [to which m ay be added 
Lalta Frasad  y. Babu Fraaad[4>)'] and also apparently in 
England where the statutory provisions are substantially the 
same as in India. The point is fully diecussed in K , E . F. M rm  
V . 8eGtharamaswami[3) and, as it is one of great importance to 
the commercial communiby, we have decided to i©fer to a Full 
Bench the question s

Whether^ in the absence of direct evidence that a co- 
oontraotor oriparbner has authorized his co-contractor or partner 
to make aoknowledgments or payments saving limitation on his

4 § 0  T H E  I N i ) I A N  L A W  E E P O R T S  [V O L . X Lt

(1 ) (1909) L L .E ,, 82 M afl., 4.21. (2 )  (1912 ) I .L . a ., 35  M ad., U'Z,
(8 ) (1914 ) 87 H ad ., 146. (4 ) (19 10 ) 82 All., 51.



beialf, such authority can be inferred from other circumstances ■yieaBANivA 
such as the position of the other co-oontracfcors or partners in •veeea- 
fche business ? b h a b b a -
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K umaeaswatvii Sa s t e iy a b , J.'— I  agree to the reference
S T V A M I .

proposed Toy my Lord^ as I  am of opinioii. that the decisions in Valcc- Kvniha-
S’PP’AMl

subramania Fillai v. S. V . E,  IS. Af. Uamanatlian Ghettiar{l) and Sastbitab, J.
in Shaik Mohideen Sahib y . Official Assignee o f Madrasi^) re<quire
reconsideration in the light of the decision in K . B . V. Firm  v.
Seetharamaswami{3) which, if I  may say so with respect, gives
cogent reasons for placing on section 21 of the Limitation A ct
a more liberal constrnction in conformity with the decisions of
the other H igh  Courts. There is no essential difference between
the position of partners in England and India and if under
section 261 of the Contract A ct tha act of one partner'which
is necessary for or is usually done in the course of the business
binds the other partners there is no reason why acknowledgmenta
of liability or payments made by one partner should not bind
the others. I  have rarely come across any instance where
partners, while providing for authority to borrow on behalf of
the firm, make any express provision for acknowledgments or
payments with reference to limitation. Very often partnership
agreement restricts the powers of certain of the partners to
borrow, but when there is no restriction, business is conducted
on the footing that one who has the power to borrow has also
power to settle accounts, make payments and in general to do all
things necessary to ensure the credit of the firin. I t  is well
known that Maryadis and Nattukotfcai Ohettis who open accounts
with persons insist on periodical settlements and would make no
further advances unless accounts are settled when required.
The object of the settlement is to prevent disputes ‘ as to its 
correctness and pleas of limitation from being raised. I t  is 
difficult to see why partners who allow husiness to be conducted 
on lines which are well known to everybody should not be 
presumed to haye given authority in the absence of evidence that 
the authority to borrow was limited and excluded the doing of 
things which are ordinarily done where accounts are opened 
with money-lenders.

(1) (1909) 32 Mad., 421. (2) (1913) I.L.K., 35 Mad., 142.
(3) (1914) I.L.R,, 37 Mad.j 146.



Tseeanna I  do not tliink that the wording of section 21 concludes tlie 
matter, or makes any difierence in the general law applicable to 

BĤ DRA- -nartners. The use o£ th.6 words  ̂ by reason only of ’ in the Acts
------ of 1877 and 1908 instead of the words  ̂ by reason of ’ suggests

legislature did not intend to affect the powers of one 
Sasxbiyab, J. partner to bind another by  acts falling under section 251 of the 

Contract Act.  If it is shown that one partner has been borrow­
ing moneys, making payments and settling accounts without 
objection by the other partners, it may well be presumed that 
he was authorized to do so. There is no reason w by we should 
go further and require an express authority treating the implied 
authority as useless for the purpose of section 21.

Section 21 is similar in language to section 14 of the 
Mercantile Law Amendment A ct of 1856 which has received 
judicial interpretation in England so far as partners are 
concerned. The following passage from Ligbtw ood’ s Time 
Lim it on ActionSj, page 383, correctly summarizes the law in 
England on the su b ject:—

“  Though the doctrine of implied agency as between eo-debtors 
is abolished one may still be the actual agent of the other bo as to  

hind him by payment. In the absence of evidence to the contrary 
one partner is presumed to be the agent of the other to make 
payments in respect of partnership debts [Ooodwin v. PartonQ.)'], and 
though the agency is in general terminated by a dissolntion of 
partnership {WatsouY^ Troo<fmaw(2)], it may, under special circum­
stances, be treated as continuing where for instances the retirement 
of a partner ie kept secret and payments of interest are made in the 
name of the firm, In re TucJcer(S).''

I  agree with the judgm ent in K . B . V. Firm  v. 8eetharama- 
swamii-i), which deals fully with the English and Indian statutes 
and decisions and which is entirely in accordance with my 
experience of the consciousness of the mercantile community and 
the course of business usually followed. The same view has 
subsequently been taken in Lalta Frasad v. Bahu Frasad{b), 
and in Ahdulalli y . BanchodlaliQ) and in Karmlai Abdulla v . 
K arim ji Jiwanji(7).

(1) (1879) 41 L.T., 91, (2) (1875) 20 Bq.. 721.
(3) (1894) 8 Oh., 429. (4) (1914) 87 Mad., 14G.
(5) (ISIO) I.L.U., 32 All., 51. (6) (3917) 19 Bom, L.R., 86 at p. 95.

(7) (1915) I.L.R., 89 Bom., 261 (P.O.).
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On this Keferenoe—  ^
V. Bamadoss for appellants.-— The auttority to acknowledge v.

liability to pay or settle so as to bind partners or oo-contractors , bhadi{a- 

need not be expressed but may be implied. Implication may be
from otber evidence in tbe cas0j such as tliat sucli acts are K um ara-

• • • SWAMS"
usually done by the partners : see Volasuhramania P illm  v. SAgxEiyxB, J.
S. V . B>. B - M . Ramanathan Gheitiar(l) and Shaih Mdhidem
Sahib V. Official Assignee o f Madras{2). In section 21 (2) o£
the Limitation A ct the words are  ̂by reason only of payment ^;
i.e ., mere ^payment alone is not snoh evidence. The case of
K . B . V. Firm  v. SeetharamaswamiiB) is inclined to the opinion
that such authority can be inferred from other evidence. There
is really no inconsistency in the three Madras cases. Section
251 of the Contract A ct declares when one partner’s act binds
bis co-partners. Such authority can be implied if the partner
had authority to borrow : Muthuswami JSfadan v. Sankaralinga m
Chetty{^) and Chidambaram Ohetti y. Bamaswami Ghetii{b).

The fact that the person paying in this case is father of the 
second defendant and manager of the family is other evidence 
from which the authority can be inferred, See also In  re 
Tucker[Q) and In re Macdonald, Dich v. Fraseriy).

T. Eamachandra Eao for respondents.— i?rom the mere fact 
of the person paying being a partner, authority to pay on behalf 
of others cannot be inferred. It  is true that express authority 
to pay need not be proved. The mere fact'that ho is the manager 
or that he was generally conducting the business is not enough.
There are no facts in the case from  which authority can be 
inferred.

Opinion.— In this case the two defendants carried on the Atling, 
business of timber merchants as a family business, they being teottTk Iwji 
father and son in an undivided Hindu fam ily. They are sued Ktdmara- 

on a debt which would be statute-barred in the absence of an Sabtbitae , 

aclcnowledgment, sufficient within section 19 of the Limitation  
Act to take it out of the statute. There is such an acknowledg­
ment, but it is only signed by the jfirst defendant, the'father, and 
the question is whether it can operate as against the son, the 
co-defendant also.

(1) (1909) I.L .R ., 32 Mad., 4-31. ( 2) (1912) I.L .R ., 8S Mad., 142.
(3) (1<)14) I.L.E., 87 Mad., 146. (4) (1915) 18 M.L.T., 273.
(5) (1914) 27 GSl at p. 634. (6) (1894) 3 Ch., 429 G .A,

(7) (1897) 2 Ch., 181 at p. 188.
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V e c b b a n -j v a  The learned Judges wlio referred tie  case liavofpropounded a 
Veeea- question about the answer to which we feel no hesitation, but it

is ohTionsly referred to ns because they felt a doubt as to whether
SWAMl
------ the decisions in Valasuhramama Pillai v . S. V. B . B , M . Mama-

CotiTTa’ nathan GheUiar{l) and Shaik MoMdeen Sahib v . The Official
Teottrr and Assignee o f  Madras{2) did not preclude them from arriving at 

swAMi the conclusion which they clearly thought to be the right one.
exact question propounded is 

 ̂whether, in the absence of direct evidence that a Go-contrac» 
tor or partner has authorized his co-contractor or partner to 
make acknowledgments or payments saying limitation on his 
behalf, such authority can be inferred from other circumstances 
such as the position of the other co-contractors or partners in 
the business/’

Oar answer is in the affirmative. W e  think that direct 
6Tidence of a specific authority to give acknowledgments is quite 
unnecessary, and that authority may be inferred from the 
surroundiB^ circumstances, though it is of course quite beyond 
our province to indicate what circumstances should in our opinion 
be deemed sufficient to warrant the inference. It is important to 
notice the exact wording of section. 21 (2) of the Limitation A ct. 
The section does not say that a person shall not be liable on 0,n 
acknowledgment signed by the partner by reason only of his 
being a partner but by reason only of a written acknowledgment 
signed by his partner; and it amounts to saying that if you 
have no more than a written acknowledgment signed by  one 
defendant the facb that the other defendant is his partner cannot 
affect the latter^s liability. You could obviously have a case 
where one partner signed an acknowledgment in respect of a 
gambling debt of his ow n ; but for the sub-section, proof of the 
acknowledgment would be sufScient to fix the other partner with 
liabilityj a conclusion manifestly repugnant both to sense and 
justice. W e  see nothing in the sub-section to make it necesHary 
to suppose that it is intended to apply to transactions conducted 
in the ordinary course of partnership business. W e  need only 
refer to the general principle of law embodied in section 251 of 
the Contract Act that partners are the agents of one another and 
that their acts done in the ordinary course of the partnership 
bnsinesa bind the partnership.
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(1 ) (1909) 32 M ad., 421. (3 )  (1912) I .L .R ., 35 M ad., 14?.
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A s  I’egards the two decisions referred to, it is not quite easy 
to say wlietlier they should properly "be regarded as laying down 
as a condition of liability that there should be direct evidence of 
express authority to giTe acknowledgments. But at least one 
sentence in ShaiJc Mokidaen Sahib v. The Official AsHgnee of 
Madras{l) lends colour to that view. W h i t e , G J .,  referring to 
the former decision in Valasubramania Fillai v . S , V, B . B . If* 
EamanatJian Gheitiar['l), says:

“ Following the principle we here Valasnhramama Fillai v. 
8 . Y, R. R . M. Ramanatlian G?LetHar{2') lay down, we have to see 
in this case if there is evidence that the person who made the 
acknowledginent had authority to do go on behalf of his fiiia.”

Those words are capable of the construcfcioiL that what ia 
meant is direct evidence of specific authority, and they were 
obviously so regarded by the learned Judges who referred this 
question to us. If  that be so we have no hesitation in saying  
that they were wrongly decided and should no long’er be 
regarded as law. Such a view is completely at variance with 
that taken by the other Courts of India and by the English  
Courts in their construction of the corresponding sections of the 
English Acts and would obviouely put a premium on commer­
cial dishonesty.

N.K»

APPELLATE CIYIL.

Before M r. Justice Spencer and M r. Justice Seskagiri A yycr. 

SIT^G-A P IL L A Y - ( F l a in t iif ) ,  A pp ellakt ,

V.

A T Y A N E R I G O V IN D A  R E D D Y  a n d  ANOTHBft

( D e f e n d a n t s ) ,  R e s p o n d e k t s ,®
Mortg<i,g6—Transferee from henoMidar—Bighi of suit.

A  t r a n s f e r e e - m o r t g a g e e  c a n  m a in t a in  a  s u i t  o n  t h e  m o r t g a g e  th o D g li  th.& 

tn o T tg a g e e  n a m e d  in  th e  b o i ic l  is  o n ly  a b e t f e m id a r  a a d  t h o n g h  t h e  b e n e f i c ia l  

o w n e r  is  n o t  a d d e d  a s  a  p a i 't y .

E ir t ib a s  Das v. Oopal J in  (1914) 19 C .L ,J ., 193, and Parm eshw ar D a i 

A n a rd a n  D a t  (1915) I.L .R ., 37 AlLj 113, fo llow ed .

S eoonb  A ppeal  against the decree of K . K e t s h f a m a c h a r it a S j 

the Subordinate Judge of North Arcot, in Appeal N o. 113 of

( 1) (10 12 ) I .L .K ., S5 M ad., 142 at p. 145. ( 2)  (1909) I .L .U ., 32 M ad ., 421 .
*  S econ d  A p p e a l No. ISS^’ o f  1915.
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