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proceedings of the Gov^ernmenfc Agent must, in the first instance, 
be submitted, to the Government and then it is open to the 
Government to refer the matter to the H igh Oourb or to the 
Board of Revenue, aa the case may be. There oe,n be no doubt 
that the Government A gen t in this case was not justified in 
setting aside the order dismissing the suit for default without 
giving an opportunity to the defendant to he heard.

The proper remedy of the petitioner is to submit a petition to 
the Government and it is for the Government if it so chooses to 
refer the petition to the H igh Court for disposal. The present 
petition must be dismissed with costs.
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Before Sir John Wallis, K t.j Chief Justice, and M r. Justice 
Kumaraswami Bastriyar.

M. R. M. A. S U B R A M A N IA N  C H E TTIA B  (JuDGMBNT-DBBroB),
A ppeilamt,

V.

Hon. p. B A JA R A JE SW A R A  SETHTJPATHI alias M U T H U - 
R A M A L IN G A  SB T H U P A T H I A V A R G A Ij, R A J A  

o r  RAMIiTAD (DEoaEE-HOLDBR), RESPOirmmT.*

O iv il Procedure Code (^Act V  of 1908), 0. X L I ,  r, 5 (S)—-O rder ^nder— Immoveable 

property given as security jo r  decree by ju&gnisnt-debtor, whether re a lia a ile  

i n  e«ecution'-'3it,dgment-debtor tak ing  advantage o f a  favourab le  order in  

esccutton— Estoppel,

Im m oTeable property g iy e n b y  a judgm ent'debtor as security  for the due 
perform ance o f  a decree, pursuanfc to an order made under Order X L I , rule 5 (3 ), 
C ivil Procedure Code, can: be realized in exeoutiou w itbout SbtfeacJitaent, the 
m atter being one relating to exeontion w ithin  section 47, O ivil Procodure Code, 
and a separate suit does not lie.

Badasiva P i l l a i  v, R am a linga  P i l l a i  (1875) 2 1.A ., 219, applied.
Shyam  S iin da r L a i  v . Baj^pai Ja in a ra yan  (1903) I .L .R ., 30 Oalo., 1060, 

fo llow ed .

1917. 
A ugust 
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*  Appeal Against Order No, 19S of 1.917.
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t).
R a j a  of

RA-MNAD,

Subbamaniak M u M a  P rasad  v. MaTiadeo F fa s a d  (1916) l.L .U ., 38 A ll., 327, and Sam ina tha

O h e t t i a r  P a tlia n  v. SornatJia A m m a l (1912) 22 190, referred  to.
TohTian S ingh  v. G irw a r  S ingh  (1905 ) I .L .R ., 32 Oalc,, 4.94, diBtinguislied. 
W hero a judgnaenfc-debbor who cou ld  h.avG been  arrested for  fch.e outiro 

amotixit of a decraa ia oa  his ob jeotioa  ordered  to bo arrested on ly  fo r  a oerfcain 
amount on fcha gi’oand that tho balance conld be I'salized by the sale o f  the
lands g iren  by him as aeoui'ifcy fo r  the decree atnoant, he is estopped from
afterwards disputing the right of the deoree-holder to  sell the landa fo r  all the 
then balance of the decree even thoiif^h snoh balance m ay exoeod the amount 
for  w hich the landa w«i'Q orig in a lly  tendered as security .

Sadaa iva P iU a i v. B am a lin ga  P i l l a i  (187S) 2 I.A ., 219, fo llow ed .

A ppeal against, aod Civil Kevision Petition under section 115 of 
Civil Procedure Code (Act V  of 1908) and section 107 of the 
Government) of India Act of 1915, to revise, tlie order of P, SaBBAYYA 
M-Uualiyab, the Subordinate Judge of Ramnad at Madura, in Execu
tion Application No, 515 of 1917 (in Execution Petition Mo-91 of 
1917 in Original Suit No. 6 of 1902).

A  security bond given by the jtidgnient'd.ebtGr for the purpose 
of staying the, execution of the decree against him pending his 
appeal against the decree was in these terms ;—

“ Security bond, dated 12th October 1903, executed to the Court 
of the Subordinate Jadge, Madura Bast, by Subramanian Ohettiar, 
son of Devakottai M. H. A . liamanathan Ohettiar, Nattukottai 
Ohetti, money-lender, residing in North Veli Street, Municipal 
sixth ward, Madura town. As the suit O.S. No. 6 of 1902 on the 
file of thia Court in which I am the first defendant has been decided 
against me, I have now preferred an appeal to tho High Oourfc. I  
presented a petition in the High Co art that the execution of the 
Bald decree be stayed till the dispoeal of the appeal. Thereupon, 
the High Court passed on 31st August 1903 an order in C.M.P. 771 
that I should give a security for the said decree appeal amount 
Rs. 89,087-8-4  and for interest thereon for two years at tho current 
rate among the Madura Ohetti people which inteveBt was aeoerfcained 
to be Rs. 6,9<37~l-4, that is, Rs. 46,05'i-9-8. For this sum of Rupees 
forty-six thousand and fifty-four, annas nine and pies eight, I  have 
given as security tho immoveable properties to which I  am entitled, 
which are in my enjoyment and which are specified herein below. 
I have not subjected the said properties to any encumbrance what* 
ever. In case the said High Oourfc appeal bo decided against me, 
I  content to the plaintiff recovering the amount of this Court’s 
decree from the undermentioned propertie»s . . . ”



Tlie facts of the case wlxioh are ext.racted from tke judgment of atiBBAMAKiA,N 
the lower Oourt are as follows ;—  Lhettiah

V,

“  In this case decree was paseed on 30th March 1903 for B aja  of
Kamnad .

R b .  39,000 odd against the first defendant. The first defendant 
preferred an appeal to the High Oourt and the plaintiS filed 
memorandam of objections. Pending disposal of the appeal, their 
Lordships ordered that the execution of the decree be stayed except 
with respect to coats, on first defendant giving sectirity for the 
amonnt of decree of this Court together with interest for two years 
at the GhetU Nadappu rate. The first defendant executed a security 
bond in favour of the Oourt on 12th October 1903 for Rs. 89,000 and 
odd and two years’ interest or in all for Rb. 4 6 ,054 -9 -8  on the 
security of two items of immoveable property valued at Rs. 50,000 
and Rs. 20,000 respectively. The bond recites that if the appeal 
went against the first defendant, the latter agreed to the amount of 
the decree of this Oourt being recovered from the secured properties.
On. the 21st April 1909 the High Court modified the decree of 
this Court and passed a decree against the first defendant for 
Rs. 41,092-11-7 with interest thereon at 9 per cent per annum 
from the date of the plaint. Their Lordships also allowed 
Rs. 2 ,022-14-10 to the plaintiff for his costs of the appeal and 
R b. 392 -4 -3  for his costs on the memorandum of objections. Then 
on 11th October 1909 the plaintiff applied for execution of the decree 
for the full amount due under the High Court’s decree including 
costs, i.e., for Rs. 74,492-0-2 by arrest of the first defendant and 
by sale of the secured properties without attachment. Then the 
first defendant appeared by vakil and contested the execution peti
tion only so far as it prayed for his arrest. After hearing both sides 
the following order was passed on Execution Petition ifo. 291 of 
1909 on 20th October 1909

‘ I  can see no valid objection at all to this application. It is 
however seen that property accepted as worth Rs. 70,000 has been 
given as security for the satisfaction of the decree. That being so,
I do not consider it necessary to allow both arrest and sale of the 
property at the same time, for the entire amount. But seeing that 
the decree amount now to be paid exceeds Rs. 70,000, I  think it will 
he sufficient to safeguard the plaintiff’s interest to direct arresfc for 
Rs. 7,000 in the decree amount at present and postpone issue of 
arrest or other process for the balance, if any, remaining unpaid 
after the sale of the property . . . Meanwhile arrest also will
issue for the present for payment of Rs. 7,000 in the, decree amount 
if the same is not paid in fifteen days ; returnsffble 6th December 1909’ .
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SuBRAMANisx “ Tli6 sale "however did not take place. The defendaut paid
OriETTiAB 7,000 and the petition was closed. Subsequently the matter
ii^jA OF ’went lip be'fore Priry Council and their Lordships dismissed the first 
E a u x a d . defendant’s appeal on 30fch November 1915.

“ Now th.e plaintiff’s costs befora the Privy Con noil have been 
recovered and he now seeks to recover the balance still duo as per 
High Court’s decree, by sale of the first defendant’s secured properties 
without attachment. The first defendant took various objections to 
the plaintiff’s execution of the decree.”

The Subordinate Judge ordered, without eiifeoting an attach
ment^ tlie siilo of tlie properties given jis security for the entire 
balance of the decree amount.

The first defendant preferred thifl appeal.

A . Krishnaswami A yyar  (with M . Patanjali Sastriyar) for 
appellant.— A  security bond making immoyeable property liable 
for any decree that may be passed in tlie case operates as a 
mortgage^ and such, a bond requires to be registered; being 
unregistered, it cannot be acted upon f  N a g a w u  Sambayya r. 
Tangatuf 8ubbayya{l). Even if it can be acted upon, the 
security can be realized only by a suit and not by a petition in 
execution. Section 99 of the Transfer of Property A ct was in 
force when the security bond was g iven ; liencej a suit alone i® 
the proper remedy : see Tolchan Singh Ve Girwar 8'mgh{2i). Eyen 
if it could be realized in eseoutionj order to sell without an 

.attachment is invalid. The security boud made the lands 
security only for Es. 46,000 and they cannot therefore be sold 
for any higher amonnfc. The prior order in execution does not 
operate either as estoppel or as res judicata. The questions now 
argued were not the subject of the prior order.

Hon. Mr. 8 . Srinivasa Ayyangar, the Advocate-General^ with 
B . Krishnama Aohariyar for the respondent.— Kealization of 
security given for a decree is a matter relating to execution 
within section 47, Civil Procedure Code : Sadaaiva Pillai y .
Bamalinga Fillai{Z), Ghutterdharee Lall v. Bamhelashee Koer{4s), 
Abdool Wahed v. Fareedoonnissa[b)^ Saminatha Faihan y.
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(1) (1908) 31 Mad., 380. (2) (1905) 32 Oalc., m .
(8) (1875) 2 I.A., 219 at p. 283, (4) (1878) 3 Oalo., 818.

(S) (1889) l.L .a,, 16 Oalo., 323.



Sornatha A m m a l(l), Mukta Prasad y. Mahadeo Prasad{2) and so-bramaniax' 
Shyam- Sundar Lai v. Bajpai Jainarayan{^)» Atfcacliment is not Chettiab 
necessary, as tlie property Las been g’iyen as secnrity. TBe sale of
can now be ordered not only for E s . 46^000 but for the whole 
amount due under the decree. Rupees 46 ,000  was luentioned in 
the security bond as that was the whole amount then due. A t  the 
time of the previous esecution when the judgm ent-debtor could 
have been arrested not only for the Bs. 70 ,000  foi* which he 
gave security but also for nearly Rs. 7 ,000  more, he was after 
his objection allowed to be arrested only for E s. 7,000^ the Ooui-t 
acceptin.g his statement that the rest of the decree amount could 
be realized from the sale of the lands tendered as security.
H aving taken advantage of that order, the judgm ent-debtor is 
now estopped from contending that the property could not be 
sold for all th© present balance of the decree amount. Sadasiva 
Pillai V. Bamalinga Pillai{4<) Suhharaya A yya r  v. Bamasawmi 
Pillai{h)j Durga Prasad Bannerjee v. Lalit Mohan Singh Boy{&) 
and GohJiai y. Gones Lal{7).

A . Kriihnasiuami A yya r  in reply— Sadasiva Pillai v.
Hamalinga Pillai(4!) does not lay down that the security is 
realizable in execution. The decision therein turned upon the 
construction of the particular security bond given in that case. - 

The following judgment of the Court was delivered by 

W al l is , O.J.— The question raised in the appeal, which is of Wazus, O.j 
some importance is, when immoveable property has been given  
by the judgment-debtor as security for the due performance of a 
decree pursuant to an order made under Order X L I , rule 5 (3) (c),
Civil Procedure Oode^ whether that property can be reahzed 
b y  the deoree-holder in. execution or can only be realized in a 
separate suit. W e  have been, referred fco a decision in Tohhan 
Singh v . G-irwar 8ingh{S) that a separate suit is necessary. But 
the learned Judges who decided that case- proceeded upOa the 
prohibition in section 99 of the. Transfer of Property A ct, as it 
then waSj against bringing mortgaged property to sale except by 
means of a suit under section 67 of that Act. That section has 
been repealed and the prohibition has been limited in Order
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StTBHAMANiAN X K X I V , I'ule 14, Civil Procedure Code, and that decision is 
OnsTTUB therefore inapplicable to tlie present case and alJords no reason 
Raja of for refuvsing to follow tlie earlier decision of tlie same Court in 

.-L . ' Shy am, Sundar Lai v. JBajpai Jainarayan{l). Further in that 
W a l l i s , OJ. the point was not taken before the learned Judges that

such a sale comes within the proyisions of section 47 (formerly 
section 244), Civil Procedure Code, which provides that

“  all questions arising between the parties to ‘the suit in which 
the decree was passed, and relating to the execution, discharge or 
satisfaciion of the decree shall be determined by the Court executing 
the decree and not bj' a separate suit.”

If  we look at the question on principle and independently of 
authority, it is difficult to see how the realization of the security 
given to the Court pursuant to an order of the Court, for the 
purpose of satisfying the decree-holder can possibly be said to 
be a matter not relating to the execution, discharge or satisEao- 
tion of the decree, or not to be a question arising between the 
parties to the decree. The fact that the bond is given to the 
Court does not make it a question arising between the judgmewt- 
debtor and a third party so as to take it out of the section. The 
bond was given to the Court in Sadasiva Pillai v. JRamalinga 
Pillai{'2), and yeb the case was held to come within the section of 
the Code corresponding to section 47. If  the section is applica
ble, then that being the special provision governing theee matters, 
it would have overridden any general provision contained in 
section 99 of the Transfer of Property Act. W e  are therefore 
clearly of opinion that apart altogether from authority it is a 
matter arisiug in eseoiition within the meaning of section 47, 
Civil Procedure Code. The effect of immovable property being 
given as security ia something more than attachment because it 
makes the property applicable solely in disclia.rge of the judg- 
ment-debt and not liable to rateable distribution among other 
judgmeTst-creditora. But the realization by the Court of Buch 
security in execution is of the same nature as sale by the Court 
of the immoveable property attached, that islto say, it transfers 
the right, title and interest of the judg-ment-debtor who has 
given security. There is no need in stioh a case that there
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should be any thing in the nature of a m ortgage suit for sale Subkamanun
• "CfijSTTrAIl

under section 67 of the Transfer of Property A ct with all the ' 
expense and delay -which would he thereby involyed. It  would
be a most mischievous state of law if such a thing were necessary ------
and it would fetter the discretion of the Court in accepting; im 
moveable property as security for the execution of the decree.
This view is in accordance not only with 8hyam  Sundar Lai v.
JBajpai Jainarayan{l), but also with Mukta Prasad v . Mahadeo 
Prasad(2), and the dictum of two learned Judges of this Court 
in Saminatha Pathan v. Sornatha Ammal(B). W h a t is more 
important is, that it is strongly supported by the decision of their 
Lordships of the Judicial Committee in Sadasiva Pillai v. R'lma- 
linga Pillai[^), where security of immoveable property given for 
mesne profits which were not awarded by  the decree was held 
to be realizable in execution for such mesne profits^ instead of 
leaving the parties to recover them in a separate suit. Their 
Lordships observe at page 232 that the security bonds were

“ proceedings in Oom-t importing a certain liabjlity to be 
enforced in the suit against the defendant to that suit.”

They further observed at page 238 that the liability incurred 
under those bonds amounts to a question relating to the execu
tion of the decree within ih.e meaning of the latter clause of 
section 11 of A ct X X I I I  of 1861. I f  the question in that case 
was one relating to the execution of the decree, a fortiori  it is so 
in the present case where security has been fam ished to the Court 
pursuant to an order of Court under Order X L I , rule 5 (3) (g),
Civil Procedure Code. It  is unnecessary in this case to deal 
with cases of security given by third parties under section 145,
Civil Procedure Code^ or with the decisions on that question.

The second objection taken to the order under appeal is that 
it was for the enforcement of the security for a larger amount 
than that provided for in the bond. N ow  we thini: that that 
bond has already formed tLe subject of adjudication, because the. 
property has been'ordered to be sold for the full decree amount 
and that order was allowed to become final. Further on the 
basis that this security was enforceable for the full amount of

VOL. XLI] MADEAS SERIES 333

(1) (1903) 30 Oalo., 1060. (2) (1916) 38 All., 827,
(3) (1912) 22 190. (4) (^875) L.R.,“2 I,A., 219.



SuBBAMi-NiAN fcli0 decreo, the Oourfc refused to enforce the decree personally 
Chbttiar against fclie judgment-debtor as it would liave otherwise been 
Raja of bouiid to do  ̂ except to the extent of E s. 7 ,0 00 , the balance of

------ * the dLecree amount over the estimated value of the iramoyeable
W a l l i s , CJ. property given as security. In  these circumstances wo think  

the appeal also fails on this point.
In  the result, the appeal fails and is dismissed with costa. 

The Civil Revision Petifcioa is dismissed. A s regards the Civil 
Miscellaneous Petitions Nos. 1684 and 1685 of 1917 for stay no 
order is necessary.

N.R .
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APPELLATE CRIMINAL.

Before M r. Justice A y  ling.

1917. K0RO1JH M AM M AB and anotheb (P ri!Joners N os. 1 and 2),
March 29, A ppitli.A'mt’SApril 21, APPELLANTS,

and
Allgnat 'y.

24 and 27.
THE K IN a -E M P E R O R , R e s p o n d e n t *

Pena l Gode {A.ci X L Y  o /  1860), sec. ^70—B u y in g  and se llin g  as a slave,

what amounts to.

The appellants in these oasea were conrictefl by  the SeaaiunB Court o f 
North Malabar uncler eeotion 370, Penal Code, the eeooncl appellaiil; haying 
been found to have Bold, and the first to have bought, a Pulayan naniod V ollan 
as a slave. The docum ent recording the above transaction, ran  as follow s :—  
“  I execute to you and give you this day this jonm am  deed  gi'ving you  V olandi’s 
son Pulayan Vellan w ith  his heirs. The sum that I rece ived  from  you  iu  cash 
to-day is ten rupees. For this sum o f  ten rupees, you should get w ork  done for  
you b y  the said Yellan and his offspring that may com e into being as you r 
jeiLmara, and act as you please.”

Oa. a differdnoQ o f  opin ion  betw een A b d u e  R a h i m  and F A r iK a ,  JJ., as to 
whether the said transaction am ounted to  an offence nader section  370, Indian 
Penal Oode ;

HeZd by A y  LING, J., that the traneaotion in qiiestion  was a sale o f  Vellan 
and hia offspring as m ere chattels and that the appelianta w ere g u ijty  o f  an 
oSence under soction  370, Penal Code.

Em press of In d ia  r .  R am  K w r  (1880) I.L .R ., 2 A ll., 723, and A m ifta  v. (^ueen 

JSmpreaa (1884) I.L.H ., 7 M ad., 377, re ferred  to.

^ QrirninafAppe-Ala SToa. 26 a n d  27 o f  I 9 l 7 f


