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APPELLATE CIVIL.

.Before Mr. Justice Ahdur Rahim and Mr. Justice 
Kumaraswami Sastriy&r.

L A G A D A P A T I V E N K A T A  N AG ABtJSH AN AM  ( F i r s t  1917,
D e f e n d a n t ) ,  PjamroNER, A n gaa t i .

V.

G A R L A P A T I M A H A tiA K S H M I a n d  t w o  o t h e r s  ( A p p e l l a n t s ,

AND R e s p o n d e n t s  N o s . 2 a n d  3 ) ,  R e s p o n d e n t s .®

Agoncy R u le s o f G odava r i d is tr ic t , ru le s  8 and  1 6 f— D ism is sa l of su it, fo r  

defau lt, hy A ss is tan t Agen t— Order o f Agent resto ring  s u it— R ev is ion  pe ti- 

iio n  to H igh  Court, m a in ta in a h ility  of— Decree unde r r%t,le 8, construction' 

of— Order setting aside d ism issa l witho%t notice io  defendant, v a lid ity  of—
P e tH ion  to Qovernment, necessity fo r .

An ordpr, passed by  a G overnm ent Aganfc, direcfcing that a suit distaissecf by 
an. Assistant A gen t for  default of appearance o f the p laintiff bo restored  to  file, is 
not a decree w ithin t.he m eaning o f  rule 8 of the A gen cy  Eulea fo r  the 
d-odavari district, and is not revisable b y  the High. C ourt by  a p etition  filed 
d irectly  in the H igli Court.

S r i  Pedda V iJ iram a  Deo Q a ru v . The Mahccrajc of Jeypcfre (1916) 4  L .W ., 499, 
fo llow ed .

P etition under rule 8 of tbe Agency Eules for the Godavari 
district prayiog the Higli Oourti to direct M r. Oouohman, the 
Government A gen t in Godavari, to revise his order in D . Bis.
N o . 6 2 /A g ., dated 4th February 1916, reversing in appeal the 
order of Ohaeles HffiNDEEsoisr, the Assistant Agent of Bhadra- 
ohalam Division, dated 19th July 1916, refusing to restore 
Original Suit N o . 25 of 1913 on the file of this Court.

* C ivil Miaoellaneous P etition  JTo, 319 o f 1917*
t  RnleB fram ed by G overnm ent fo r  the guidance o f  tbe  G-overnmant Agent 

in G-odayari under section  6 o f  the Scheduled DistrictH A ct  (X IY  o f 1874).
R ule V I I I .— All  decrees passed by  the Governm ent Ag^nt on appeal from  

deoreea o f his subordinates shall b e  final the H igh  Court having the power 
on B p eo ia lp ou n d s  to require h iai to  review  his judgm ent as m ay be d irected  
b y  them .’ ’

Rule X V I . A l l  petitions against the prcceedings o f the Governm ent 
A gent must, in  the first instance, bo subm itted to  th e  Governm ent, and w ill be 
referred , when neoeasary, either to the H igh  Oourb oi*the Board o f Revenue, as 
the case m ay b e .’ *



V e n k a t a  T ie  facts of tlie case appear from the judgment.

bd̂ hanam for the petitioner.
m ĥa respondent.

LAEsiiMi. The judgment of the Oourfc -was delivered by
a ^ b A bdue R ahiMj J. — The first respondent brought a suit against
Eahim tiie petitioner in the Court of the Assistant A g en t in the Godavari 

a n d K u m a e a -  . . 1 ^
swAMi district for dissolution of partnership and other reliefs. The suit

was dismissed for default. Then the plaintiff appealed to the
A gen t who, without hearing the defendant in the suit, set aside
the order dismissing the suit for default and directed that the
suit be restored to the file of the Assistant A gen t to bo heard and
disposed of according to law. Against the order of the Agent
the present civil miscellaneous petition has been preferred asking
us to direct the A gen t to review his order according to rule 8
of the Agency Buies. But that rule applies only to decrees
passed by the Grovernment A gen t and to judgments leading to
decrees.

A  preliminary objection is talcen that the order of the Agent 
directing that the suit be restored to file is not a decree within 
the meaning of the Agency Rules. W e  think that this contention 
is sound. The point has been decided in S H  Pedda Vikrama 
Dev Garu  v. The Maharaja o f  Jeypore(l) following a number of 
other decisions of this Court. There a decree is understood 
as meaning the same thing as a decree under the Civil Proce» 
dure Code, for the Agency Rules themselves do not contain any 
definition of ‘ decree.^ W e  see no reason, for differing from  
that interpretation. W hat, howeverj was argued by the learned 
vakil for the petitioner was that though the order of the Assist
ant Agent dismissing the suit for default is not a decree yet the 
order of the Agent setiing aside that order and directing the 
restoration of the suit is an adjudication of the rights of the 
parties within the meaning of the definition of ‘ decree ’ as given  
in the old Civil Procedure Code. But it is difficult to accept 
this contention. The right contemplated by that definition is 
not a right to the benefit of certain rules of procedure, that is 
to have an order of Court set aside by which the plaintiffs suit 
has been disposed of without trial. W e  may observe that rule 
16 of the Agency Rules provides that all petitions against the
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proceedings of the Gov^ernmenfc Agent must, in the first instance, 
be submitted, to the Government and then it is open to the 
Government to refer the matter to the H igh Oourb or to the 
Board of Revenue, aa the case may be. There oe,n be no doubt 
that the Government A gen t in this case was not justified in 
setting aside the order dismissing the suit for default without 
giving an opportunity to the defendant to he heard.

The proper remedy of the petitioner is to submit a petition to 
the Government and it is for the Government if it so chooses to 
refer the petition to the H igh Court for disposal. The present 
petition must be dismissed with costs.

K.E.

V e n k a t a
Naga-

m,
Mah-̂ “

Abd'D®
Eahim

AND
Kumaea-

SWAWI
SASIftiyAR,

JX.

A P PELLATE OIYIL.

Before Sir John Wallis, K t.j Chief Justice, and M r. Justice 
Kumaraswami Bastriyar.

M. R. M. A. S U B R A M A N IA N  C H E TTIA B  (JuDGMBNT-DBBroB),
A ppeilamt,

V.

Hon. p. B A JA R A JE SW A R A  SETHTJPATHI alias M U T H U - 
R A M A L IN G A  SB T H U P A T H I A V A R G A Ij, R A J A  

o r  RAMIiTAD (DEoaEE-HOLDBR), RESPOirmmT.*

O iv il Procedure Code (^Act V  of 1908), 0. X L I ,  r, 5 (S)—-O rder ^nder— Immoveable 

property given as security jo r  decree by ju&gnisnt-debtor, whether re a lia a ile  

i n  e«ecution'-'3it,dgment-debtor tak ing  advantage o f a  favourab le  order in  

esccutton— Estoppel,

Im m oTeable property g iy e n b y  a judgm ent'debtor as security  for the due 
perform ance o f  a decree, pursuanfc to an order made under Order X L I , rule 5 (3 ), 
C ivil Procedure Code, can: be realized in exeoutiou w itbout SbtfeacJitaent, the 
m atter being one relating to exeontion w ithin  section 47, O ivil Procodure Code, 
and a separate suit does not lie.

Badasiva P i l l a i  v, R am a linga  P i l l a i  (1875) 2 1.A ., 219, applied.
Shyam  S iin da r L a i  v . Baj^pai Ja in a ra yan  (1903) I .L .R ., 30 Oalo., 1060, 

fo llow ed .

1917. 
A ugust 

0 and 10.
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