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Annamalai under section 64 to enure for the benefit of all persons 
C h e t t i i r  entitled to rateable distribution who b a d  applied for execution

V .

^kLAMXhAi prior to tbe piivate alienation it lias not gone far enoiigh wlien it
------  introduced the explanation to section 64< worded aa ifc is and

made no provision for the continuance of tbe attacliment in 
■Ba s t b i y a b , J. Order X X I  in cases where the attaching creditor was paid off.

Tbe result is not very happy, bat the remedy is in the hands of 
the legislature.

I agree with the view expressed by Seshagiri A yyae, J. and 
would answer this refefence in the negative.

N.B, '

1917,
September, 
18 and 19 

iaad Novem- 
loerj 14 and 

31.

A P P E L L A T E  C I T I L — F U L L  B B M C H .

Before Sir John Wallis, Kb., Ohief Justice^ M r. Justiae
S adasiva A yyar and Mr. Justice Kumaraswarni Sastriyar^

P R A T IV A D I B H A Y A K K A R A M  P IC H A M M A  aluiD 
M AN G A M M A (Oou'csfTER-pjiTiTiONEE, P laintiff) ,  P etii'ionbb,

V.

K A M ISE T T I SRBBRAMITLU and tw o o t h ir s  (P e t i t io n e r s —  

D efb n iian ts  N os. 2, 3 and 5), R e sp o n d e n ts .*

Givil Procedure Code (Act V oj 1908), 0. IX, r. 13— Order XVII, rules 2 and 3, acops 
of—Decree ex parts—Defendant absent at adJournedL hearing after talcing 
adjournment for letting evidence,

Wliere, at the close o£ the plaintiff’s oasGj aa adjournmaat wa,a gTaatad bo thu 
defendant to enable him to produce his evidence and he failed to appear at the 
adjourned hearing, and the Oonrt proceeded to pass a dooroo aKaiust him.

Held by tlie Full Beaoh> that the case came within Ordin* XVIf, r.ilo 2, and 
the decree could be set aside under Order IX, I'nle 13.

Per Sadasiva Atyae and Kumakaswami Sastkiyas, JJ.— Rules 3 and 3 of Order 
XVII, Civil Procedure Code, are mutually oxolnsive i rulo 3 applies to all oaass 
of absence of parties whether time was granted or not to do any of th© aots 
mentioned in rule 8 of the Order, while rule 3 applies only to cases whore parties 
are present and commit default of tho kind mentioned in the rule.

Per W a l l i s , O.J.—Eulee 2 and 3 of Order X7II are not matnally exolusivs, 
Eule 3 may be applied even in tho absence of tho dafeudant, but tho dearoo will 
none the less be exparta and liable to be set aside,

Chmdramathi Ammal r, Narayanaaami Aiyar (1910) I.L.B-., 88 Mad., 241, 
followed.

Jiî aganada Aiyar v. Krislmamurti Aiyar (1911) I.L.U,., 81( Mad,, 97, OYorruleel,

* Civil Revision Potitiou Ifo. 1248 of 1916 (F,B,).



P e t i t i o n  uiider section 115 of the Code of Civil Procedure Piohamma 

f  Act V  o£ 1908) praying tlie High. Conrfc to revise tlie decree of ski>biumui.tt. 
Y .  R . K up p usw am i A y y a r , the Sii’bordinate Judge of Kistna at 
Ellore, in Misoellaneous Appeal N"o. 233 of 1916, preferredagainsfc 
the order of T. M . G o p a la  AoHAEYi, the Additional Distx-iot Munsif 
of KoYvur at Elloroj in Civil Miscellaneous Petition N o. 154 of 
1916 in Original Suit N o, 49 of 1915.

In this case, after the plaintiff's witnesses were examined and 
crosa-examined, the defendant’s pleader applied for an adjourn- 
'meot to enable him to produce evidence, and time v?aa gi’anfced.
Neither the defendant nor his pleader was present at the adjourned 
hearing. Thereupon the Court made a decree in favour of the 
plaintiff. Defendant applied to set aside the decree under Order 
I X ,  rule 13, Civil Procedure Code, but the Court refused the same, 
iioldingthat the decree was not one passed exj^arte atid that Order 
X V I I ,  rule 3, was applicable, relying on Enaiulla Basunia y , Jihan 
Mohan R oy{l). On appeal by defendant, the Subordinate Judge 
lield that the decree was, according to Ghandramathi Ammal 
V. Narayanasami Aiyar{2t)i 0110 passed ex j^arte and finding that 
there was sufficient cause for non-appearance of the defendant 
and hia vakil, reversed the decree anci remanded the suit for 
disposal according to law. Plaintiff preferred a revision petition 
to the H igh  Court under section 115, Civil Procedure Code, 
against the said order of the Subordinate Judge.

K . V, L. Narasimham  for the petitioner.
P . Somasundaram for the respondents Nos. I and 2.
The third respondent did not appear.
This petition came on for hearing in the first instance before 

A b d itr  R ah im  and O l d f i e l d ,  JJ., who made the following O bdebS  

Off E es 'E re n o e  to a Full Bench.
A bdfr R ahiMj J .— The question in this appeal relates to abbur 

the interpretation of rules 2 and 3 of Order X V I I  of the Code 
of Civil Procedure. W h a t happened in this oase is shortly 
stated in the judgm ent of the Subordinate Judge. The suit was 
instituted first in the Court of the District Muhsif of Kovvur and 
afterwards transferred to th.at of the Additional District Munsif.
'In the latter Court, th.e plaintiff examined most of hia witnesses 
and on the application of the defendants, the suit was adjourned
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PicnaMMA to 7til February 1916. On that date neither the defendants^' 
Sbeeramulu. gi:iai‘dian nor the vakils were present. The District M unsif

Aĵ e closed the case and delivered judgment in favour of the plaintiff'
Bahim, J. lai the 8th February 1916. There iŝ  in ray opinionj <i oonlliot

of rnlinga in this Court; as tio whether rulo 2 or rule S of 
Order X V I I  applies to facts like these. In Nayanada A iya r r ,  
Krishnannirti AiyaT{l)^ which was a judgment of Munro^ 

and inyself, it was held that secfcion 158 of the old Oodo 
empowere the Court in circumstances such as those in this- 
case to decide the suit on the merits whether the party at whose 
instance the adjournment was granted was proaent or not at) the 
date fixed for hearing. I f  the parties or any of them fail to 
appear on the fixed date, it is open to the Court to proceed either 
under seotion 157 or 158. I£ there are no materials before the 
Court on which to come to a proper decision on the merits^ it 
would ordinarily deal with, the case under rule 2, otherwise under 
xule 3. In Naganada Aiyar  v. Kvishnamurti A iya r{i), an earlier 
decision of this Court in Ghandramatlii Animal v . JSfarayanar 
sami A iyar{2), to whicK the present learned Chief Justice and 
Keishnaswami A y yar, Jv were partiea_, was not noticed. There- 
it was h.eld that section 158 of the old Civil Procedure Code 
which corresponds to rule 3  of Order X V I I  of the new Code 
would only apply if the parties are in atfcendance and there is 
failure to do what a party is given time to do. If  the parties 
are not in attendance, then according to that ruling- section 157 
of the old Code corresponding- to rule 2, Order X V I I  of the- 
present Code, would alone apply and that these two rules are 
mutually exclusive. This view seems to have been opproved in 
Chenroyan v. Bama GheUi[^), while the view propounded in 
Naganada Aiyar  v. Krishnamurti A iyar{1) appears to be the 
same as that taken in 'Enatulla Basunia v. Jiban Mohan 
Roy [4).

The question is one of importance and frequently arises 
and I  think that it ought to be settled by a Full Bonoli, The- 
question therefore referred to the Full Bench i s :

Whether the view talcen in Ghandramatlii Ammal v. Kara-' 
nayasami Aiyar[2>), or in Naganda A iyat v. Krishnamurti A iya r
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■as to the proper scope and meaning of Order X FJZ, rule 2 and PtcsAMMji 
rule 3, is correct.

OldpieLd, J .— I  agree to the reference proposed by my 
learned brother.
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O l d p ie id , J .

O n t h is  E ei'erence—
B. Nnrasimha Rao (with K . V. L . Narasimham) for the 

petitioner.— The decree that was passed was n otan  ex parte one^ 
Order X Y I I , rule 3, Oiyil Procedure Oode, and not rule 2, applies 
to the case as time was granted to the defendant at his request 
to let in his evidence at the adjourned hearing and the District 
M unsif in his order refusing to restore says that he acted under 
Order X V I I , rule 3, Civil Procedure Code. Befereace was made 
to the following oases : Naganada Aiyouf v . Krishnamurti A iya r{l), 
Enatulla Basunia v.Jiban Mohan Boy (2), Kader Khan  v. Jwjgeswar 
Prasad 8ingh[S), Droupadi Ammal v. South Indian Railway Co., 

N'ingapjpa v. Gowdafpa{5), Suhramania Othuwar v. 
Munusamiya F illai{6), Anandaraju v. Yenkaiaraju(J), Badam r. 
Nathu 8ingh{8) and Oaura Bihi y. G/ias*Ya(9).

P . SoiTiasundaram for the respondents No3. 1 and 2, contended 
that the proper rule applicable is rule 2 and not rule 3 in all cases 
of ahsence whether time was granted or not. Reference was made 
to Ghandramathi Ammal v. Narayanasami A iya r{10), Maharaja 
o f  Yijayanagaram v. Lingrrm Krishna, Bupati{\l), Majeti 
JS'agaratnam Y. PaehigoUa R am ayya{l2) atid Chenroyan v. Rama 
Chetti{lH). The decree is one passed eat parte.

The third respondent did not appear.

The Court espressed the following O p in io n s  :—

W alh S j G .J .— I  am of opinion that Ghandramathi Ammal v. WAt.i,is, O.J. 
Narayanasami Aiyar(lO ), to which I was a party, was rightly 
decided. A s the question is very fully dealt with in the opinion 
of my learned brother;, I  shall merely state the conclusions at 
which I  have arrived on further consideration. Under the Code,

(1) (1911) I.L.U., 34 Mad., 97, (2) (1914) I.L.E., 41 Oalo., 956 at p. 962.
(3) (1905) 35 Oalc., 1023. (i) (1914) 24 I.O., S68.
(5) (19D5) 7 Bo.n., L.K., 261. (6) (1915) 31 I.O., 869.
(7) (1914) 1 L.W., 428. (8) aSOS) I.L.R., 25 AIL, 194.
(9) (1913) I.L.a., 34 All,, 123. (iO) k-LOT-O) I.L.H., 33 Mad., 241.
11) aSOS) 12 473. (1915) 2 L.VV,, H)5.

(13) (1916) 3 L.W., 5^4. *
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FICHA-MMA
V.

Besebrmulu,

wliere the plaintiff appears and tlio defendant does not appear 
either on the day fixed for the first hearing [Order I X ,  rule 6^] 
or on any day to which the hearing of the suit is adjourned 

W a l l i s ,  CJ. X V I I , rule 2, read with Order XX, rule Qt'], tho Court, if

it is proved that the aainmons was duly served, may proceed ex 
parte. In either case, where the Court has disposed of the case 
ex parte and passed a decree against the abacinfc defendant, he 
m ay, under Order I X , rule 13, move to sot aside the decree on 
the ground that he was prevented by any sufficient cause from  
appearing when the suit was called oil. W hen a case is called 
on aTid the defendant is absent, and the Court roaolves to proceed 
aga in st Mm ex parie^ there is nothing, I  am now of opinion, to 
prevent the Court from applying tho provisions of Older X V I I ,  
rule 3, and disposing of the suit notwithstanding the defendant's 
failure to do what he had been granted tiino co do, but that dis­
posal will be none the less both in fact a ad in law eas parte, and 
the decree will be liable to be set aside by the defendant under 
Order I X , rule 13, If  the ex parte decree is set aside and the  
case restored and the defendant appears, it will still be open to  
the Court to apply the provisions of Order X V I I ,  rule 3 , after 
hearing what the defendant has to say in explanation of his 
failure to do what he had been given time to do. There is,
I  think, no conflict at all between the two rules, and oach may 
be fully applied on this construction at the proper stage o f t<h© 
case. In so far as we laid down in GhandramatM Am m al v, 
Narayanasami A yya r(l)  that the two rules must be read as 
mutually exclusive, I  think we went too far.

W ith  great respect I  am unable to agree with any of the 
rulings or observations in the cases cited that take a, different 
view.

Sadasiva A y y a e ,  J.— I  have nothing to add to tho judgm ent 
which my learned brother K u m a ra sw a m i Sastbiyak, J ., is about 
to pronounce and I  entirely concur in i t

K u h a e a s w a m i S a s t e i y a r ,  j . — The question raised by thi» 
Hab̂ iyTr, j. i*eference relates to the scope of rules 2 and 8 of Order X V II  

of the Civil Procedure Code. Rule 1 empowers the Court o% 
proper cause being shown to grant time to the parties at their

S J lB A S I V A

Astyas, j.

awMti

(1 ). (19 10 ) S3 M ad , 241,



iustanoe and to adjourn tlie suit on such terras as to costs as it Pichahma

tMnks fit. Eule 2 provides that, i£ tlie parties or any of them saEEEAMULD-t.
failed to appear on the adjourned date^ tlie Court may dispose
of tlie suit in one of fclia modes directed in that behalf in Order swami
I X  or 3nake such, other order as it thinks fit. Order I X  relates ’
to the procedure to he followed on the date fixed in the summons
for the parties to appear and provides for the consequence of non-
appearance. Hule 3 provides that the Court may dismiss the
suit if hoth parties fail to appear. W here the plaintiff appears
and not the defendant^, rule 6 empowers ths Court to decide the
suit ex parte if the summons has heen duly served on the defend-
ant in time to enable him to appea.r. W here the defendant
appears and not the plaintiff^ rule 8 directs that the Court should
dismiss tlie suit wholly or partially if the claim or any part is
not admitted. Hule 9 entitles the plaintiff to have the dismissal
set aside if he satisfies the Court that he had snfhcient cause for
non-appearance. Eules 7 and 13 enable the defendant who failed
to appear to set aside the parte order or decree against him
on showing proper cause for his non-appearance. Eule 3 of
Order X V I I  empowers the Court to decide the suit forthwith
notwithstanding the failure of either party to whom time is
granted to produce his eyidenoe or to causa the attendance of
his witnesses or to perform any other act necessary for tb&
progress of the suit. It will thus be seen that rule 2 of Order
X V I I  empowers the Court to apply to adjourned hearings the
same procedure to he followed in case of failure of the parties to-
attend at the first hearing. I t  however expressly empowers th&
Court instead, of proceeding under Order I X  to pass such other 
order as it thinks fit. There is therefore nothing to prevent the 
Court from adjourning the case to another day if the pai'ties fail 
to appear and the Court thinks that in the interests of justice it 
should not dismiss the suit or decree it end parte. This should b©' 
borne in mind as it has been strenuously argued before, us on 
the strength of some of the observations in some of the decisions' 
referred to in the course of argument that the view taken in 
Ohandramathi Ammal v . Narayanasami A iy a f{ l) ,  is likely to  
entail great hardship on the defaulting party. W here the Judge- 
thinks that a defaulting party has proved his case, he is not'
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PioHAM.ij.v bound to apply the provisions o£ Order I X  bat can adjoiii'n the 
/■  case to anotber day in case be fails to appearand I am aare no

SRBi^i'jr.u sense of justioe would dismiss a jast cbvim wbich.

considers prored sim ply hacause a party fa ils to oj);pear on an  
Sastbiyar, -I'- adjoavned date. On the obber band it seems to me to be pretty 

plain tliat the application of ule 3 will be the harder of the two 
courses as rule 8 empowers fcbe Oonrfc to proceed to dooide the 
suit forthwith on the materials before it. So far as the plaintiff 
is concerned the Court may dismiss the suit on the merits if the 
evidence on record does not prove plaintiff's case. I t  m ay pass 
a decree if the defendant is absent and there is formal proof of 
plaintiff’s claim or the onus is on the defendant. The dismissal 
of the suit or the passing of a decree being on the merits, the 
only remedy of the party aggriered will be by appeal or review. 
It is difficult to see what the use of am appeal will be if there 
was no application for adjournment which was refused. The 
case will have to be considered by the Appellate Court and 
decided on the materials before it and the Court cannot in very 
many cases say that the decision of the lower Court on th® 
materials before it is erroneous. A s  regards review, the scope 
o f Order X L Y I I  is more restricted than that of Order I X . I f  
the plaintiff’s evidence is suffioientj then the defendant if he 
appears will be entitled to let in his evidence in the absence of 
the plaintiff and it will often be extremely difficult to determine 
how far reliance ought to be placed on evidence which has not 
been tested by cross-examination. The provisions of rale 3 are 
certainly more stringent than the provisions oE rule 2 and except 
in cases where the case has been closed oa both sides and th© 
adjournment is only for argument, it is difficult to see haw any  
deoision on the materials before the Court can be satisfactory.

I f  a party is absent and the Judge proceeds to dispose o£ 
the case on the merits under rule 3, there can be no review if the 

“ Judge does not preside over the Court when the applioation is 
made, as rule 2 to Order X L V I I  limits the power of the suooesaor 
to grant a review only in cases of discovery of such now and 
important mabfcer or evidenca as is reEerrod to in rale I  or the 
existence of a clerical or arithmetical misstako or error apparent 
on the face of the decree. It  cannot be said that a party who 
is given time to adduce evidence and who owing to absence 
is unable to do so has discovered now and important matter or
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evidence. I f  owing to absence lie is uuable to do any other act pichamma 
necessary for the further progress of the suit for -v/hioh time has . ,
1 n  T . . n  t '  1 T S E E E B ^JID M .
been allowed, it is equally a case where no review can be appliecL -— -
for in case the Judge who decided a suit under Order Z Y I I ,  
rule 3, is not presiding: over the Court. The Appellate Court in'SAs^siTAK, J. 
such caaes cannot reverse the decree based on the material 
before it. It cannot say that the Court should have granted an 
adjournment where the party was absent and did not ask for one 
and it seems to me that the Appellate Court cannot interfere on 
the ground that sufficient cause was shown for absence unless it 
can apply the j^rovisions of Order I X  and it cannot do this if 
rule 3 is held to be the only rule applicable to cases where 
a decree is passed in the absence of a party to whom time has 
been given for the doing of an act and the Court in his absence 
proceeds to decide the suit forthwith on the materials 
before it. Leaving out of consideration the case of a party who 
is absent on an adjourned date without sufficient excuse (and who 
deserves no consideratioa either under rale 2 or 3) the applica­
tion of rule 2 which would give the party the right to set aside 
the order of dismissal or ex parte decree on merely showing that 
he was prevented from suiEoient cause from appearing and to 
have the whole case reheard on its merits after adducing all the 
evidence available is more beneficial and wider in scope than 
an application for review or an appeal which would be the 
only course available if rule 3 is held applicable to cases of 
absence.

The scop© of sections 157 and 158 of the old Code which 
correspond to rules 2 and 3 of Order X  V I I  of the present Code 
has been the subject of ooniiicti^ng decisions. The decision of 
W a llis  and KEiSMNASWAiVL] Ayyae, in Charidmmathi Ammal 
v, Narayanaswami Ai^ar{'[) which follows Sknmaiit Sagajirao 
V. is in accordance with the view taken in Maharaja
o f Vijayanagaram y . Lingam Krishna Bhupaii^'d), I t  has been  
followed by SESHAGiJii AT3rAE, J., in Majeli N'agaratncim v.
Fachigolla Rmnayya[4i) and by Sadasita A yyae and. MoofiE, JJ. 
in Ohenroyan y. Bama, GheUi{b). Ifc.supports, the view that rules
2 and, 3 of Order X V I I  are independent and m!utually exclasiv©

(1) (19X0) 33 Mad., 241. (2) (1896) LL.E,., 20 Born,, 716,
..<3) (1902) 12 M.L.JT., 473. : (4) (1915)* 2 L.W., 105.

(5) 01916) 3L.W., 524
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PicHAMMA and that where the requisites of rule 2 are satisfied, that rule and
3iot rule 3 should be applied, although in addition to the absence

------ of the party circumstances exist which would satisfy the require-
Kuhaka-

swAMi ments of rule 3.
Sa«t»itab, J. the other hand, a different view was taken, by M gnko

and Abdur Rahim, JJ ., in Naganada A yya r  v. Krishnamurti 
A yya r{l), where it was held that absence of a party on the date 
of the adjourned hearing does not preclude the Court from deal­
ing with the case under section 158 (Order XVII, rule 3). The  
earlier decision in Chandramathi Ammal v. Narayanaswami 
Aiyar[2) has not been considered and the reasons given in that 
decision have not been met. In  Marianmssa  v. Batnhal'pa 
Gorain{S) ('Mookbrjeb and HolmwooDj JJ.) it was held that the 
scope o£ section 157 was distinct from that of section 168 but that 
the Court can act under section 158 even though the parties are 
absent if the requirements of section 158 are otherwise satisfied 
and the Judge thinks there are materials on record on which it 
can pronounce judgment. The learned Judges were however of 
opinion that there was no justification for applying section 158 
to a ease to which section 157 is more appropriately applicable, 
In Enatulla Basunia v. Jiban Mohan Roy(4>), I m am  and C h a p m a n , 

JJ., held that where an adjournment was granted at the instance 
of a party for the purposes stated in rule S and there are 
materials eiiabliug the Court to decide the suit, it must act under 
rule 3 and not rule 2. In  Ningappa v. Gowda]jpa[&), a similar 
view was taken. The learned Judges thought that section 102 
contemplates that on the record as it stands the plaintiff has not 
made a ease which if unrebutted would entitle him to any relief 
and that application of section 158  would be less burdensome to 
the party but with all deference I  think for the reasons already 
given that the balance of hardship is the other way in the T^ry 
great majority of oases that are likely to arise under sections 157 
and 158. Section 102 contains no such qualification as is 
indicated and compels the Court to dismiss the suit if plaintiff is 
absent and defendant does not admit the claim. This decision 
was fallowed by P h illips, J ., in Bubramama, Othwar y ,  Munm* 
samiya Pillai{6)j but no reference is made to the decision ia
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Ghandramaihi Am m al v. Narayanaswami A iya r{l) , aor is there Pichamma 
of any discussion of tlie authorities. S b e e b a m u l o .

I  am of opinion that the decision in Ohmdramathi Am m al v. 
Narayanaswami Aiyar{l)^  which if I  may say so with respect s w a m i  

is a well-considered jndgment dealing fully with the matterj 
correctly sets out the principle to be applied to cases of absence 
of either party at the adjourned hearing.

The decision of the question must depend on the express 
language of Order X Y I I ,  rules 2 and 3. A s pointed out in 
Ghandramaihi Ammal v. Narayanaswami A iya r(l), section 157 
(rule 2) deals with cases of ahsence of parties and section 158 
(rule B) with failure to do what was ordered. If  the party fails 
to appear section 157 (rule 2) applies and there is no reason why 
the Court should assume (in the absence of any explanation) 
that' he is guilty of default so as to apply the stringent provisions 
of section 158 (rule 3). I  thint the correct rule is to treat rule
3 as applying only to cases where the parties are present and 
have not satisfied the Court as to the existence of any adequate 
reason for their not having done what they were directed to d o .:
I  have already dealt with the matter from the point of view of 
hardship to the parties and my own experience is that the rule 
laid down in Ohandramathi Ammal v. Narayanaswami A iya r{l)  
has been a safe and uniform guide to Courts. The construction 
moreover is one that auggesfcg itself on a consideration of the 
plain language of rules 2 and 3. I have no hesitation in coming 
to the conclusion that the decision m  Ghandramaihi Am m al v. 
Narayanaswami A iya r(l)  ought to be followed.

N.E.

11) (1910) 83 Mad., 241.

7 0 L .  X L I ]  MADRAS SERIES 295

21


