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Migrnamant can be ignored as not certified if they were as a mafter of fact

MODALIAR pade. I agree with the order proposed by my learned brother.

SE?:&;VR'?MI In compliance with the above order, the temporary Sabordi-

nate -Judge of Tanjore submitted a finding that the payment set

K:ﬁ:;f" up was not true and did not operate to save limitation under
BasTrITAR, J. gpction 20 of the {ndian Limitation Aot.

This appeal coming on for final hearing the Courtdelivered

the following
Junaurnr.— We accept the findings and as a result set aside

Avuve axp the order of the Subordinate Judge, and direct that the peti-

Kouara- . . .
swan:  tion be dismissed with costs throughout.

SARTRIYAR,JJ . 5.Y.

APPELLATE CLVIL.

Before Mr. Justice Sadasiva Ayyar and Mr. Justice

Balewell.
1017, VAIGUNTATHAMMAL snp avortuer (DerpNDANTS Nos. 3 AND 4),
M_f‘;’fj 1. APPELLANT,
v,

VALLIAMMAN AMMAY, AND ANOTHER ( PLAINTIFY AND SrCOND
Dereypant), RESPONDENTS,*

Oivil Procedure Code (dc¢t V of 1908), 0. 111, », 1 and O. IX, ». 12—Order of
Court directing a party to appear in person— Refusal of the party to
ecomply with ihe order— Order of Court declaring him ex parte, legality ofi

A Court is empowered, under Order IXI, rule 1, of the Civil Pracedure Code,
_to direct the appearance in Courb of a party in person and if the party so
directed refuses to appear, the Court may declare him ez parte even though
he has engaged a pleader whois prepared to appear for him in the case,
Satw v. Hanmant rao (1899) LL,R., 23 Bom,, 818, dissented from.,
Szconp Arpearn against the decreeof S.MamaDEVA SAsTRIYAR,
t he Bubordinate Judge of Tuticorin, in Appeal No. 44 of 1915,

}“x‘evferred ‘against the decree of M. Avawrsacizr Rao, the

. & ‘
* Becond Appeal No, 78 of 1916,
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Temporary Additional District Munsif of Tmnevelly, in Original Vaieunra-
Suit No.37 of 1914 THAMNAL
'"'he necessary facts appear from the judgment of Sapagrva VALLIAKMAN,
Axvar, J.
K. R. Guruswami Ayyar and A. 8 ubmhmanya Ayyar for the
appellants.
T R. Venkatarama Sastriyar for the reqpondents | |
Hapasiva AvYAR, J.—Defendants Nos. 8 and 4 are the iﬁﬁ:?,
appellants in the second appeal. After the issues werd settled, a
which was on the 27th June 19138, the District Munsif on the
15th August 1914 directed the defendants Nos. 8 and 4 to make
their appearance in person on the 29th Angust 1914 to which

date the hearing was adjourned. On the said 29th August 1914
defendants Nos. 8 and 4 failed to appear avd represented

through their vakil that they would refuse to appear even if they
were granted time. The learned Munsif, thereapon, on the
20th August 1914, declared them ez parte and decided the suit,
on the evidence of the plaintiff’s husband, in plaintiff’s favour.
The Subordinate Judge, on appeal, confirmed this decree. Hence
this second appeal.

It is to he regretted that the District Munsif did not mention
the provision of law under which he acted in calling upon
defendants Nos. 8 and 4 to appear in person, nor the provision of
law under which, on their failure to do so, he declared them es
 parte. The learned Subordinate Judge has also failed to state
the provision of law under which, according to him, the Munsif
acted in calling upon defendants Nos. 8 and 4 to appear in person,
though he considered that the decree ex parie was granted under
Order XVII, rule 8, Civil Procedure Code. I donotsee how
Order XVII, rule 3, has any application to the circumstances of
‘ this case. As my learned brother pomted out during the course

of the argument, I think the direction to defendants Nos. 8 and -
" 4 to appear in person must be desmed to have been made under
Order 111, rule 1, Civil Procedure Code. That rule empowers the
Court to make an order that
‘““any appearance required or authorized by law to be made by a.
party shall be made by the party in person.’’ ,
~ Now, the appearance for 29th August 1914 was one which was
authorized by law to be made by the party and such appearance
~ for that particular date could be directed by the Court under this



VAI@UNTA~
THAMMAL
V.
VALLIAMMAN,

SADARIVA
AvyaR, J.
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provision to be made inperson. Then, we came to Order IX,
rule 12, which provides that if a party who has been ordered to
appear in person does mot appear in person, or show sufficiont
cause to the satisfaction of the Court for failing to appear in
person, he might be treated as not appearing even though (I take
it), he had engaged a pleader who had appeared and was then
prepared to appear for him in the case. In this view, it is un-
necessary to resort to the principle indicated by me (sitting as a
single Judge) in Anni Amamal v. MuthukumaraChetitar (1) namely
that, even if not empowered by any specific provision found in
the Civil Procedure Code,the Court has inherent power to order
a party to appear in person if it considers it necessary to do
so in the interests of justice. That Order IX, rule 12, applies to
all cases where a party has been ordered to appear in person is
clear from the fact that the words “under the provisions of
section 66 » (corresponding to Order V, rule 8) “ or section 486
(correspondent to Order XXIX, rules 2 and 3) appearing in the
corresponding section 107 of the old Civil Procedure Code have
been deliberately omitted from Order IX,rule 12. Cases decided
under section 107 of the old Code [ for example, Satu v. Hanmant-
rao(2)] are, therefore, no authorities on the construction of Order

IX, rule 12, so far as this point is comcerned. The other

contentions put forward on behalf of the appellants need not

~be dealt with in detail, there being nothing in them. I would,

Bixxwernt, J, -
Ed

therefore, dismiss this second appeal with costs,

BaAgEwWELL, J . — A party is bound to attend the Court whenever
so required, ard although ordinarily he may fulfil this obligation
by means of an agent, if the Court so directs he is bound to
attend in pergon. (Order III, rule 1, Civil Procedure Code.) If
the evidence of the party is required, a summons can be issued
in the same manner as to a stranger to the suit; but when the
parties ave before the Court either personally or by their plaa.r“lerﬁ

it is competent for the Court to direct them orally to attend
withont a summons, The provisions of Order IX, rule 12, ave

perfectly general and are evidently framed for the purpose of’
dealing with obstructive tactics and of enabling the Court to

‘, proceed against any party who does not attend. The diary in

the present case shows that there were numerons adjonrnments

(1) (1912) 28 M.L.T., 676. (3) (1809) LL.R., 38 Bom,, 818,
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for the purpose of settlement and for other reasons and it MAY  VAIGUNTA
well bave been that the District Munsif thought that he shonld ™@!WHAs
puta stop to these tactics and have the parties befors him Vinrrimmaw.
personally. I think that he was perfectly right in proceeding BixewELL, T.
undert hiz rule. With regard to the provisions of Order X on
which the learned vakil for the appellants relied, It hink thab
they relate primarily to the ascertainment of points in dispute
and may point out that they do not refer to the administration
of an oath or provide for the examination or cross-ezamination
of parties. ' I must respectfully dissent from the decision in
Satu v. Honmantrao(1). With regard to the merits of the
case, the plaintiff set up a possessory title under which she and
all the defendants claimed the property as owners in common,
and I think the evidence wasg sufficient to support the plaintiff’s
claim. Tagree that this second appeal should be dismissed
with costs,
B.V.

APPELLATE CIVIL—FULL BENCH.

Before Sir John Wallis, Kt., Chief Justice, Mr. Justice Ayling and
Mr. Justice Kumaraswami Sastriyar,

MARTURU SUBBAMMA. (DEFENDANT), APPELLANT, 1017
v R April,
o : 4 and 1t -
GADDE NARAYYA (Prantirrs), Responpeny.* and

( Octaober,
, 8 9 an
Tramsfer of Property Act (IV of 1882), ss 68 (z) and (2), 67 and 68 ()— - 2013
Usufructuary mortguge—Failure of mortgagor fo chlwor pones.swn-—-Raght of

mortgages to sue for sale,

- Held, by the Full Benoh :—Where s mortgagor fails to deliver possesgsion to
* hig mortgagee, the mortgage is not a usufructnary mortgage within the mean-
ng of section B8 (d) of the Transfer of Property Act, and the morbtgagee is
~ entitled to bring a suit for male of the mortgaged property, ‘

Sections 58 (a) and (d), 67 and 68 () of the Trangfor of Properby Act
referrad to,
 Ram Narayam Singh v. Adhmdfm Nath Mukherfi (1917) LL.R., 14 Calo., 888
(P 0.), followed. -

Arunachalam Chetti v. Ayyavawm (1898) 1. L R., 21 Mad., 476 (F.B.),
OVerruled '

(1) (1899) LLR., 23 Bom., 818,
. Second .A}rpeal Ko.l1€%72 £ 1915 (FB)



