
Misit,AMANi can ba igtiored as not cerfcilied if they were as a matter of fact 
jioDALiAii I QYclex proposed by my learned brother.

SETHiaswAMi In  compUa.nce with, the ab(jve order, tbe temporary Sabordi-
Y y A R
------  nats Judge of Tanjore submitted a finding tlaat the payment set

■̂ P operate to save limitHtioii under
Sastmtar, J. section 20 of the Indian Limitation Act.

Tiiis appeal coming on for final liearing tbe Court delivered 
tbe following

JuDGMBNT.—• W e  accept the findings and as a result set aside 
ATWN& AND the order of the Sabordiuate Judge, and direct that the peti- 

tion be dismissed with costs tlii’oaghout.
Sa b t e iy a b , JJ* S ,y .

2 6 6  T H E  l i T D I A N  L A W  R E P O R T S  [ t O L .  X h t

APPELLATE CIVIT..

Before Mr. Justice Sadasiva A yya r and M r. Justice
BahewelL

1917, TAIGIIlsrTATHAM M AL ^nd awotheb (Dbpendants Nos. 3 and 4s) ,  
Appellant,

V,

VALLIAM M AN' AM M A L and anothkk (P la in t i f f  and Second
D efemdant) , R espondents.*

C iv i l  Procedure Code (A c t V  o f WOS), 0. I l l ,  r. 1 anS -0 . I J ,  r . 12~~0rdcr o f  

Oourt d irecting  a p a r ty  to appear in  person—R efusa l o f the $ a r ty  io  

comply w ith  iJie order— Order of C ou rt declaring M m  6x parte, le g a lity  ofs,

A Oonrt is empo-weied, niider Order III, rule 1, of tlie Civil I’TOoeduro Ood®, 
to direct the appearancR ic Court of a party in person and if the paiTty so 
directed refuses to appear, the Court may declare hija eso part$ even  fclioBgh 
lie iias engaged a pleader wb-ois prepared to appear for liim in tlio case.

S a tii u H anm ant rao  (1899) I.L,U.,23 Bom., 318, dissented from.

Second A p p ea l against the decree of S .M a h a d e v a  Sabtriyae^  
the Subordinate Judge of Tuticoririj in Appeal No* 44 of 1916, 
•^jeferred again&t the decree of M . A n a o tb a g ir i  K ao , the

 ̂ SecoD d A p p e a l H o . IS oi 1816,



Temporary Additional District Munsif of Tmneveily^ in Original Va,ig u n t a -

VOL. XLl] MADBAS SERIES 257

THAMMALSait No. 37 of 1 9 i 4
The necessary facts appear from the judgm ent of SA.DASITA VALHiMMAN, 

A ytab , J .
K . U . Guruswami A yyar  and A . Suhrahmanya A yya r  for the 

appellants,
T. B . Venhatamma Sasiriyaf for the rewsponclents.
S ad asiva  A y y a e . J .— ^Defendants 3  and 4  are the Sadasifa,

appellants in the second appeal. A fter the issues wer'e settled,  ̂
which was on the 27th June 1913_, the District Munsif on the 
16th August 1914 directed the defendants Nos. 3 and 4- to make 
their appearance in person on the 2 9feh August 1 9 1 4  to which 
date the hearing was adjonrned. On the said 29th August 1914  
defendants N os. 3 and 4 failed to appear and represented 
through their vakil that they would refuse to appear even if they 
were granted time. The learned Munsif^ thereupon, on the 
29th August 1914j declared them ex parte and decided the suit, 
on the evidence of the plaintiffs husband, in plaintiff's favour^
The Subordinate Judge, on appeal, confirmed this decree. Hence 
this second appeal.

I t  is to he regretted that the District M unsif did not mention 
the provision o£ law, under which he acted in calling upon 
defendants N os. 3 and 4  to appear in person, nor the provision of 
law under which, on their failure to do so, he declaired them enc 
parte. The learned Subordinate Judge has also failed to state 
the provision of law under which; accordiug to him, the Munsif 
acted in calling upon defendants Nos. 3 and 4 to appear in person, 
though he considered that the decree ex parte was granted under 
Order X y I I ,  rule 3, Civil Procedure Code. I  do nob see how 
Order X V I I ,  rule 3 , has any application to the circumstances of 
this case. As my learned brother pointed out during the course 
of the argument, I  think the direction to defendants Nos. 3 and
4 to appear in person must be deemed to have been made under 
OrSer I I I , rule 1, Civil Procedure Code. That rule empowers the 
Court to make an. order that
‘‘‘ any appearance required or authorized by law to be made by a 
party shall be made by the party in person.”

Now , the appearance for 29bh August 1914  was one which was 
authorized by law to be made by the party and such appearance 
for that particular date could be directed by the Court under this



VAr®uNTi- provision to "be made in person. Tlienj we came to Order I X ,  
thammal 1 2  ̂ which provides that if a party who has been ordered to

Taiwamman. appear in person does not appear in person, or show sufficient: 
S a d a s i v a  cause to the satisfaction of the Oourt for failing to appear in 
Ayya», J. pQj.goji  ̂]̂ Q might be treated as not appearing even though (I  take 

it), he had engaged a pleader who had appeared and way then, 
prepared to appear for him in the case. In tliis vieW;, it is un- 
necessary to resort to the principle indicated by me (sitting as a 
single Judge) in Anni Ammal v. MutliukumaraGhettiar (1) nam ely  
that, even if not empowered by any specific provision found in 
the Civil Procedure Code, the Court has inherent power to order 
a party to appear in person if it considers it necossary to do 
so in the interests of justice. That Order I X ,  rule 12, applies to 
all cases where a party has been ordered to appear in person ia 
clear from the fact that the words under the provisions of 
section 66 (corresponding to Order V , rule 8) or section 486  
(correspondent to Order X X I X ,  rules 2 and 3) appearing in the  
coriesponding section 107 of the old  Civil Procedure Code have 
been deliberately omitted from Order I X , rule 12. Oases decided 
under section 107 of the old Code [for example, Satu  v. Hamnant- 
rao(2)] are, therefore, no authorities on the construction of Order 
I X ,  rule 12, so far as this point ia concerned. The other 
contentions put forward on behalf of the appellants need not 
be dealt with in detail, there being nothing in them, I would, 
therefore, dismiss this second appeal with costs.

Bxkstvklt., j .  B a k e w e l l , J.— A  party ia bound to attend the Court whenever
so required, and although ordinarily he may fulfil this obligation  
by means of an agent, if the (jourb so directs he is bound to 
attend in person. (Order I I I ,  rule 1, Civil Procedure Code.) 
the evidence of the party is required, a summons can be issued 
in the same manner as to a stranger to the su it; but when the 
parties are before the Court either personally or by their plaader 
it is competent for the Court to direct them orally t,o attend  
without a summons. The provisions of Order I X ,  rule 12, are 
perfectly general and are evidently framed for the purpose of 
dealing with obstructive tactics and of enabling the Court to

proceed against any party who does not attend. The diary in  
the present case shows that there were numerous adjournments
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(1) (1913) 28 676. (2) (189^) 38 Bom., 8|.9,



for the purpose o£ settlement and for otlier reasons and it may YAimvsnx-
well Lave been that the District Mimsif thought! that he should
put a stop to these tactics and have the parties before him Valmimman.

personally. I  think that he was perfectly right in proceeding bikettell, ! .
undert hia rule. W ith  regard to the provisions of Order X  on
which the learned vakil for the appellants relied.j I t  hink that
they relate primarily to the ascerfcaioment of points in dispute
and may point out that they do not refer to the administration
of an oath or provide for the examination or cross-examination
o f parties. I  must respectfully dissent from the decision in
Satu Y. 'Eanmantrao{l). W ith  regard to the merits of the
case, the plaintiff set up a possessory title under which she and
all the defendants claimed the property as owners in common,
and I think the evidence was sufficient to support the plaintiii^a
claim. I agree that this second appeal should be dismissed
with costs.

S,Y.
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APPELLATE CIVIL—•FULL BBNCH»
Before Sir John Wallis, Kt.^ Chief Justice, M r. Justice Ayling and 

M r. Justice Kumaraswami Sastriyar.

MARTXJRU SU B B A M M A  (Dee'Bndant), A ppellant,
«  April,

d and It
Q-ADDE N A R A Y T A  (P laintiff) , R espondent.* October

Transfer of Pro;p8riy Aci (^IV of 1882), as, 68 (ci) and {d), 67 and, 68 (c)-~  ^
Usufruciuary mortgage—I'ailum of mortgagor to dslivar poMsession— Bight of 
moTtgages to sm  for 3al$,

Eelcln by the Full Bench :— Where a tnortgagor fails to delirar poBBPission fcb 
hia mortgagee, the mortgage i$ not a nsufructuary mortgage within the mean- 
ug of seotioni S8 (d ) of the Transfer of Property Act) and the' mortgagee is 

entitled to bring a suit for sale of the mortgaged propertj.
Sections 68 (a) and (<J), 67 and 68 (f) of the Transfer of Property Act 

roferrod to.
Bam Narayan Siyigh v. Adhindta jSTatli (1917) I.L.R., 44 Oalo., S88

(P.O.), follovred.
Arunachalam Ghtiti v. Ayyavmjydn (1898) 21 Ma.d., 476 (F.B.),

overruled.

(1) (1899) 23 Bom., 818.
S e c o n d  A y p e a l  K o . ; U 7 ?  c f  1 ^ 3 5  ( F . p , ) .


