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APPELLATE CIVIL.

Before Mr, Justioe Abdur Rahim and Mr. Justice Srinivasa
Ayyangar,

K O Z H IK O T I K H A D IR  Pa L LIV E E TIL  M AH AM E D  H AJI
( D e f e k d a n t ) ,  A p p e l l a it t , Maroli* 28,

z.

M OIDEBN VEETTJL E ^ L IM A B I (P laijttiff), R esponden'T.’*

Muhammadan Law—Shafi School— Maintenance, arrears of— Whether recoveraMe 
in ihs absence of a decree or agreement to ^ay.

According to t]ie Shafi Scliool of Muhammadan Law maintenance 10 a debt 
and the wife is entitled to veoover from her husband axreava of inaintBiiance 
thoug>h there be no decree of Court oi' mutual agi-eement in. respect of sucli 
mainteuanfia.

The ■ distinction in this respect between Shafi, and Hanafi school pointed oai:. 
Mnharamadan Law Texta examined.

Second A ppeal against tlie decree of F , J. DsEiOZABio, the 
acting Subordinate ^Jadge of South Malabar at Calicut^ in 
Appeal No. 910 of 1914^ preferred against the decree of 
L . R. A n a n th an a r a ya n a  A yyak  ̂ the Principal District Munsif of 
Oalicutj, in Original Suit No. 563 of 1913.

This Second Appeal arises out of a suit brought "by a 
Muhammadan woman against her husband for arrears of 
raaintenanoe. The parties belonged to the Shafi. sect of the 
Sunni school. The husband neglected to raaiotain his wife for 
some time past. The wife filed a suit against the husband 
for the recovery of arrears of maintenance for about a year and 
a half. The defendant plt^aded that according to the law of his 
sect arrears of maintenan.ee were not recoverable unless the 
anjount had been previously fixed by agreement between, the 
parties. The Court of Pirst Instance decreed the claim. The 
decree was confirmed on appeal. The defendant preferred this 
Second Appeal.

P. A ppu  Nayar for G. Badhm an Nayar for the appellant,
JST. V. Madhavan Nayar for K> P . M . Menon  for the respondent,

 ̂SeooAd Appeal KTo. 1326 of 1915.



MiHAMED JuDQiTENT.-—That in tiie Shafi Law which governs the parties
to this case the wife is entitled, to recover arrears of maintenance, 

K a l i m a b i , though not due under a decree of Court or a nmtiual agreement, 
Abddb contrary to the Hanafl LaWj admits of no doubt. For according 

to the theory of the former system; maintenance is a debt and 
Aytangae, ^ot in the nature of a gratuity as is the doctrine of Hanafi 

lawyers. In the Hedaya (Hamilton, Volume I , page 398), it is 
expressly laid down as the rule of Hanafi Law that,

“ if a length of time should elapse during which the wife has 
not received any maintenance from her husband she is not entitled 
to demand any for that time except when the Kajee had before 
determined or decreed it to her. . .

Then the learned author after giving the reasons in support 
of the Hanafi riew  and in connection with, the further deduction 
that "  arrears of decreed maintenance drop in the oase of the 
death of either party states, that

“  Shafi says that the maintenance is in all circumstances to be 
considered as a debt upon the husband in conformity with M s 
tenet that it is not a gratuity but a return, wherefore it cannot 
drop like demands of the former description.”

The H edaya is devoted to the exposition of the Hanafi Law, 
but the erudition and accuracy of its learned author was so 
great that whenever according to the practice that prevailed in 
those days, he states on any point the contrary doctrine of tlie 
Shafi or any other branch of the Sunni system, that statement 
may generally be safely accepted as correct. In  Minhajet 
Talabin of Namawi, a high authority on the Shafi. 'Law and 
recently translated by Messrs. Van le n  Beg and Howard it is 
stated (at page 385 of the translation) :

“ During his stay in Egypt, Shafi adopted the doctrine that a 
wife’s maintenance is obligatory only if she puts herself at her 
husband’s disposition and not in virtue of the contract of marriage 

. . . . j consequently a husband owes his wife no maintenance so
long as she refuses to oome to him ; hut owes it from the moment h.Q 
hears she is willing to put herself at his disposition.”

Then further on it is laid down,

when a husband during his marriage becomes so insolvent that 
he can no longer give the minimum maintenance prescribed, bnb his 
wife in spite of this continues to live with him the maintenance 
becomes a debt due to ^er from him and exigible at any moment.’'
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Th-is makes it clear that according to-^tke Sliafi school arrears 
of maintenatice can he recovered by the wife coanting from the 
date when her husband w rougfullj refused or neglected to 
maintain lier.

In Tohfatal Mierliaj which is an authoritative oommeiitary 
on the Mirhaj by Shahabucldin Ahmad ib a  Hayaunl Hailini who 
flourished in the sixteenth century^ it is expressly stated that 
the maintenanoe is a debt on her husband even if it was not 
decreed by the Kazee (Volume 8, page 382, in original Arab.w 
text). The law therefore is correctly stated in H r. Tyabji’a 
Principles of Muhammadan Law , section 307; cited in the lower 
Court’s judgments. It may however be pointed out that in 
paragraph (2) of thafc section  ̂ Sunni Law  ’ is a mistake for the 
‘ Hanafi Law .’ The docision in Abdul Futter Moulvie v, Pabunesa 
Khatun{l) is according to the Hanafi school of law which is 
followed by the Muhammadans of Bengal generally. The  
appeal is dismissed with costs.
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APPELLATE OIVIL.

Before Mr. Justice Spencer and Mr, Justice Srinivasa Ayyangar. 

ARUJSTAOHEIjLAM OHETTY" (PnAiNTii'f), Appgllant,
V.

SAB APATHY OHSTTY (Defendant), RBsrou'Du.vT.*'"

Jurisdiction of Infsnor Court to set aside decree of Superior Court ohtaiyied hy 

Jraud—Baliefs that can he granted.

A District Muneif can entertain a suit for a declaration tliafc a decree passed 
by a District Court was obta.ined by fraud when, tbe amount decreed and the 
Bubject-matfcer of the auit are -vvitb.in Ms jtirisdiotiou; but lie cannot direct a 
retrial of the Biiit by the pistrict Cdttrt. The previous suit can be revived 
only by an application to the Distric^Court.

A ppeals under clause 15 of the listfcers Patent against the 
judgment of N’apier , J., in A'runachallam y . Sabapathy{2].

1917, 
March, 38.

(1) ^1881) 6 Calc., 631.
® Letters Patent. Appeal No. 215 of 1916.

(2) Civil Revision Petition No. 931 o f  1916 praying the Hig-h Court to 
revise the order of D. G. W a i l b k , the Distiict Judge of Coimba-tore, in Civil 
MiacelJaneoxis Appeal No. 6 o f  1916, preferred against the o r d e r  o£ S . E a j a -  
&OPALA A-STANSAB, the Uistriot Munsif of Tiruppur, in Original Suit No. 1631 
of 1915.
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