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A P P E L L A T E  C I V I L — F U L L  B E K O H .

Before Mr. Justice Jyling, M r. JuHice Seshagiri A yya r  
and Mr. Justice Bakeweil.

K A S A R IB A D A  V E N K A T A C H A L A P A T I R A O  (A ppellant, I9i7
D ilgkee-holder) , A ppellant, ^n«f ŷ aifd

Sfpteinbef
V: 19.

MADD rPATLA KA^fB SWARAM MA alias KAMAKSHASfMA 
(S econd R esposdekt— JuDGME-NT-DEBTon’s L egal R̂ :PĴ ESÊ TATITJE),

R espoxdk.n’t ..*

Civil Proceinre Code {Act r  of 190S)j 0. XLI, r. 5— S'iay of exinution by an AppeVaie
Court— Order for exRcntion hy Court of fir$t insPxnce in iynortince of order of
stay— Order for exp.cuiion, va l i d i ty  of.

Efl± by the Full Bench :—Where subsequent to an interim order for stay of 
execntion made by an Appsllaf-.e Court -wifhoufi notice to the flaoree-hoider but 
before its oomrannioatiou to the Court of f i r s t  inst.mcr', an order of attaoliment 
is made by the latter Court, the order of attachment is not v ad and ineffectual 
as having S epn ’madi> without jarisiliction, but is legally valid.

The order is effective only from the time ib is coinmvmicat'Pd to the first 
Oonrt.

Muthnlkui),ara8ami RouitJier Minda Kayivar v. Evp-pusami Aiyangar (I&IO)
I.L.li., 33 Mad., 74 .and Besseaswdri Choiodhurany Einro Sv-rid,ar Mozumdar 
(1892) 1 C.W N., 226, follo\Ted.

llukum Chand Boid V. Kamalanand Singh (1906) I.L.R., 33 Calc., 927, not 
followed,

Ramo.'nathan ATv,nach.ella;tn (1915) 38 Mad., 768, overruled.

Appeal against the Appellate Order of P. N . Satagopa NAYUDtr, 
the 'i'etwporary yubord'mate Jadg-e of Ivistna, in Appeal N o. 118 
of I9 l5 j preferred against the order of 0 . Vabadakajui.o PantulUj 
the District Munsif of Narasapur, in Civil Miscellaneous Petition 
N o. 19-50 of 1914 in Original Suit N o. 38 of 1912.

The facts are given in the O kdek of  R efebelv'CE.
F. for the appellant.

Nnrayanamurti for the respondent.
This Appeal coming on for hearing in the first instance before 

A bdur R ah im  and B ak ew elLj JJ., the following Obder of 
R efjeijence to a  F ull B ehch was made by

* Appeal Agaiast Appellate Order Ko. 128 of 1916 (I'.BA.
ll -A
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Abdtje Bahim, J.— In  this case tlie appellant decree-liolder 
obtained an order of attachment o f certain properties of the 
judgm ent-dettor on the 1 -ltli March, 1914 and attachment was 
actually carried out on th e 17th March. It appears that the 
iiiclgment-debtor who had filed an appeal against the decree 
made an application for stay of execution and obtained an interim  
order staying execution till the disposal of the appeal^ on the 
13th March, 19L4. This order was finally vacated on the 15th 
April, the judgm ent-debtor having- tailed to furnish security as 
required by the Appellate Ooarb. In  the mean time j that is, after 
the order for interim stay was passed, and before that order was 
set aside, the jndgment-deb tor sold the property to a third person. 
The question that we hare been asked to consider in the appeal 
is whether the order of attachment of the 14th March has any 
effect so as to aifecfc the alienation subsequently made by the 
judgment-debtov or whether the attachment most be held to be 

vires and ineffeofcual because o f the fact that the Appellate 
Court had made an interim, order of stay previous to the date o f  
attachment, though it was not communicated to the Court that 
passed the order of attachment and the decree-holder had no 
knowlodge of it at the time he made the applioation.

The question^ so far as the principle involved is concernedj, 
was decided by  a bench o f this Oourfc in MuthuJcumarasami 
Boivther Mind a Nayinar v . Kuppusami A iyangar(l) where it 
was laid down accepting the view of the law laid down by the 
Calcutta H igh Court in Bessesswari Ghowdhuvany v. Hutto Sundar 
Mozumdar(2) that an order of the Appellate Court granting  
interim stay does not operate so as to suspend proceedings in 
execution before the first Court before the date of its communi­
cation to the latter Court. The learned Judges had before them  
another ruling of the Calcutta H igh Court in Huhum Ghand 
Boid y. Kamalanand Singh {Q) which was to the contrary effect, 
but they preferred the view expressed in Bessesswari Ghowd- 
hurany v. Hurro Sundar Mozii>mdar(2). In  a subsequent case in 
this Court reported in Bamanathan v . Arunachellam{A), the same 
question came up for consideration before Mr. Justice S adasiva  
A  STAR and M r. Justice Sphnceb. M r. Justice S adasiva  A y y a b

(I) (1910) I.L.E., 33 Mad., 74. 
(1906) I.L.B.j 83 Oalov, 627-

(2 )  (18 92 ) i  O.W,5r., 220.
( I )  (19 15 ) S8 M ad., 760.
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expressly dissented from the decision in Muthtihumarasami Moiv- 
ther Minda Nayinar v. Kuppusami Aiyangar{l) and Mr. Justice 
Spjencer also seemed to be inclined to the same opinion though 
lie thouglili tliat MuihuJcumarasami Rowther Minda N ayinar v. 
Kuppusami Aiyangar{l) might be distinguished from the case 
which he had to deal with. W e are inclined to agree with 
the earlier ruling of this Court in MuthukumaraaaMi Rowther 
M inda Nayinar v. Kuppusami Aiyangar{l). W e  think that it 
is ordinarily the duty of a division beach to follow on a pure 
question of law a previous ruling o£ another division bench 
unless it is of opinion that that ruling is wrong in which case the 
proper course is to refer the question to a full bench so that the 
law on the point may be conclusively ascertained so far as this 
High. Court is concerned. H aving regard, however, to the fact 
that dissent has been expressed by M r. .Justice S a.d a s iv a  A ys-a b  

and also by M r. Justice Spencer 'from the view of the law 
expressed in Muthukumarasami Rowther 'Minda Nayinar v, 
Kuppusami Aiyangar{L), it is necessary that the question involved 
which is one of importance should be settled by a Full Bench,

The Court which passed the decree has full jurisdiction to 
proceed with its execution until its hands are stayed by the 
order of the Appellate Court, and it is difficult to see bow that 
Court, if a proper application for execution is made to it, could 
refuse the application until the order of the Appellate Court 
granting stay of execution has been communicated to it. There 
can be no doubt that an order for prohibitox*y injunction, so far 
as it affects the question of validity of any act of the party 
against whom it is made is concerned, does not come into opera­
tion until it is communicated to him. The Civil Procedure Code 
expressly lays down that the mere preferring of an appeal will 
not operate to stay execution. I t  seems to follow that until th© 
first Court receives the order of the Appellate Court staying 
execution, it is bound to proceed to exec ate the decree on proper 
application being made to it by the judgmeut-creditor. I t  is 
then difiBcult to conceive how an order, which the Court of first 
instance was bound by law to pass, could be said to be made 
without authority. The grounds of convenience seem also to

Venkasa.
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R a h im , J ,

( I )  (1910 ) I.L .E ,., 33 M a d ., 74 .
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preponderate against the opposite view. The question wliicL. we 
refer to the Full Bench is : —

it Where subsequent to an interim order fo r  stay oj execution 
wade hy the Appellate Court without notice to the decrce-holder 
hut before its communication to the Court o ffi-rst instance^ an order 
for attachment has be^n made hy the latter Courts is ths order of  
attachment void and ineffectuoJ as having hoenvLade without juris-- 
dictioii ? ”

On t h i s  R e fe re n ce ,
V. Eamesam  for tlin jippellant.- -A ii order of iittachment in ado

A yijiNG, J.

"by a Court of lirst instance in ignoranct^ of an order of stay by  
an Appellate Oonrt is not a nullity and it is good unul it is set 
a^iide : fla lsbn ry ’s Laws of England^ volnine 14, pag-e 30, section 
6 8 . (H e was stopped.) ft

P . Narayanamvrti for the respondent.— The order of the 
fifst Coiirt is a nullity and it need not be set aside ; Ramana^ 
than V. Arunachellam{l). In the case of an in junction i.hc order 
is addressed to a party, but in the case of a sfc;iy the order is 
not addressed to anybody : Huhum Ghand Boid  v. Kamalanand
Singh{2),IEx farfe Hookey(S)^ Spelling” on Iniunctiona, volume 1, 
article 177^ Miau Jan v. Man Singh[4) and H alsbury’s Laws of 
England, volume 14, page 2l).

Their Lordships delivered the following O pinions ;—
A yling, j . —  W ith  all respect to the views of the learned 

Judges in liulcum Chand Boid v. Ka/nolanand Siugh{2) I prefer 
to follow the reasoning of au earlier Bench of the su.mc Court, 
Bessesswari ChowdhMriny v. Eurro Sundar Mozunidiir(6) which 
has been adopted by this Court in Muthiikumarasami Bowthef 
Miiida N ayinarv, Kuppusami Aiya»gar[Q). I regard an order of 
an Appellate Court staying execution as in the nature of a prohi- 
Wtory order to the Lower Court which beconies effective only on 
coramnnication. Till it is communicated steps in execution taken 
by the Lower Court must be treated as legally valid.

I  would answer the reference in. the negative.

(1) '1915) I.L.R., 38 Mad., 766.
(2) (1906) I.L.B.,S3 Calo,, 937 ab pp, 934 and 9i3.

(3) (1862) 81 L.J., Oh., 429; s.c. 45 EJl., 1261.
(4) (1880) 2A11., 6^6. (5) (1892  ̂ 1 C.W.N., 226.

(6) (IWO) IX.K., 33 Mad., 74.
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Seshagihi A yyar, J .— Notwithstanding the high regard I 
entertain for the opinions of the two learned Jadges who 
decided Hukum Ghand Boid v. Kamalanand 8ingfi{l) and to the 
opinion of Sadasita A y ta r , J., I  am unable to agree with their 
conclasions. In my opinion^ sufficient attention has not been 
paid by these learned Judges to the provisions of Order X L I?  
rule 0 . The legislature has enacted by that rule that the Court 
of first'instance stiil retains juriddiction to order execution not­
withstanding the fact that an appeal has been preferred against 
its decision. That power can only be taken, away by some 
communication made to it by the Court to which it is subordiout© 
and in which an appeal has been preferred. A  Court exeraiaing 
jurisdiction which is conferred on ic in axpicss terms cannot be 
regarded as having been deprived of it unless the superior 
authority informs it that that has been. done. This principle of 
jurisprudence should not be departed from, unless there is any 
legislative provision to the contrary.

As regards the citation of the American authorities, I  wish to 
point out that it appears from what is said iu Spelling oa lo ju n c­
tions, volume I I , section 1713, that the preferring of an appeal 
operates in some- of the States to suspend the powers of the 
Court below. In that view, it may be justifiable to hold that 
the lower Court need not be informed of the action taken by the 
Court of Appeal.

I  agree in holding that Muthuhiumarasami Rowther Mhida 
Nayinar v. Kuppusami AiyMigar (2) was rightly decided. . M y  
answer to the reference is iu the negative,

^ B akewell, j . — 1 agree with M r. Justice A ylikq.
■ ' , , ' N.E.
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(I) (iy06) 33 Oalo., 927 at pp. 938 and 943.
(2) (iyiOjLL,B.» Mad., 74.,


