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APPELLATE CIVIL.

Before Mr. Justice Ayling and Mr. Justice Seshagiri Ayyar.

APPAVU ROWTHER alias KADIRSA ROWTHER (DEPENDANT), 1016,

Novembir, 21
APPELLAM ovem %'
6. Mareh, 14, -

SEENI ROWTHER alias MUHAMMAD ABDUL KADIR
"ROWTHER (Pramxtirr), RespoxpenT.*

Arbitration—Suft after submission, with respsct to the subject-matier of the
reference—Award given during the pendency of the suif, validity of--Fower of
Court to stay trial—Cwil Procedure Code (Act V of 1908, Schedule 11, See. 18.)

A private reference to arbitration of a subjeos of o dirpute, does not pravent
either party filing a suit in a Court of law in respect of the gsame matter,
The arbitrators therempon become funcius officio and any award by them ia
without jurisdiction.

" Where there is a previous agreement to refer a matier to arbitration and a
suit is filed in respect of the subject-mauter of that agreement the Conrt has
‘& discretion under section 18 of the secord schedule to the Civil Prooeduze
Code to stay the trial of the suit.

Doieman and Sons v. Ossett Corppration (1912) 3 K.B., 257 and Sheo Bebu v.
Udit Narain (1914) 12 A.L.J., 757, followed. :

Rama Qhandra Pal v. Krishma Lol Pal (1912) 17 C,W.N., 351, explamed

Indian legislation on the subject historically reviewed.

ArrEAL against the order of V. Daxvapast for K. KRISHNAMA
Acmarivar, the Subordinate Judge of Madura, in Orlgmal Suit
No. 122 of 1913. ' |

‘The necessary facts appear from the judgment.

K. V. Krishnaswami Ayyar a.nd K V. Sesha Ayyangar for ,
the appellant,

L. 4. Govindaraghava Agya;r for the Hon. Mr. T Ranga- g
chariyar for the respondent.
~ Juvewent,—The facts which have led up .to this appeal may Aruing Avp
be  thus shortly stated, The appellaub -and the respondent Eﬁﬁft}?
agroeed to refer thexr‘dlspllbes bo the decnsu‘)n‘of ‘ceftain arbitra--
tors on the 20th of A"ug‘usn‘ 1912 (Hxhibits I and Iz). For
some time nothing was done under the reference. The appe]l‘a,ﬂt‘
:senb a notice revokmg tha arbxtratxon and subsequent]y ﬁled 3

# Appesl Ageinat Qrder No. 90 of 1016,
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suit to enforce hisrights ignoring the reference altogether. This

‘was on the 25th of August 1913 (Original Sait No. 17 of 1913),

while the suit was pending, the arbitrators gave the award on
the 1st of October 1913. Thereupon on the 1Sth December
1913 the respondent filed Original Suit No. 12270f 1913 for a
decree in terms of the award. The lower Court passed a decree
as prayed for. Mr. K. V. Kvishnaswami Ayyar, the learned
vakil for the appellant, has raised various obj.ctions to the
decree. The only one which requires consideration is the con-
tention that on the filing of Original Sait No. 77 of 1913 the
arbitrators became functus officio, that consequently their award
was ulira vires their powers and that the Counrt acted without
jurisdiction in passing a decree emhodying the terms of the
award.

We think this objection is well founded. A short resume of
the legislative provisions on this question is necessary to appre-

-clate the appellant’s contention. Under section 28 of the

Contract Act it was not ordinarily open to parties to ignore the
Courts of the conntry and to set up a tribunal for deciding their
disputes. - One exception was recognized to the elfect that if the
parties had agreed to refer their disputes to arbitration, the
existence of the agreement shall be a bar to seeking redress in
the ordivary courts. T'he section also recognized the right of

.one of the parties to sue for the specific performance of the
-agreement to refer.

Then came the Spemﬁc Relief Act of 1877 which by section 21
took away the right to sue for the spscific enforcement of the

contract, but preserved the right to the party who was willing
fo abide by the agreement, to object to the trial of a suit filed
~ by the other party.

Lastly, we have section 22 of seeond schedale to the Codo of
QCivil Procedare which has repealed that portion of section 21
of the Specific R:lief Act which enihled the dsfendant to plead
the agreemant to refer as a bar fo the sait, The result of these
various legislative provisions is to bring the Indian Law into
conformit,y with the English Law on the subject. The provi-.
sions of the Indla.n Arbitration Act which apply to Premd.enoy'

} Tuwns and to Karachi-are to the same effect.

~ In our opinion the intent to be gathered from these Acts is
that the rights of a party to seek the assiata.nce of the properly
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constituted Courts of the realm are uprestricted. The right
inhering in a suitor fo sue is preserved intact.

In order to provide against the contumacious conduct of a
plaintiff who has agreed to refer, but who wants to resile from
it by instituting a snit, section 18 of the second schednle has been
- introduced. Under that section if the Court is appraised that an
agreement to refer was entered into, it may stay the trial of the
suit, In a given case, the Courl may consider that the arbitra-
tors would be able to decide the case far more efficaciously than
the Court itself,  In such a case, the Court way ask the arbi-
trator to give his decision. But the discretion is in the Court,
the paramount idea being that a tribunal constituted by the
parties shounld not come in conflict or usurp the function of the
“tribunal which the sovereign has provided.

This view receives support from the judgment of Frercrer
Mouviron, L.J.,; in Doleman and Sons v. Ossctt Corporation(1).
The learned Lorp Jusrice points out that as soon as an action is
broughti in respect of the subject-matter of the reference, the
arbitrators became funcfus officto. It is also pointed out tb‘tt
the case of an award having been giver prior to the snit would
be different, for then a new right would have besn substituted
for the original one to enforce which a suit can be instituted.
Mr. L. A. Govindaraghava Ayyar contended that the language
of section 18 of the second schedule implies that the arbifrabdr’s
jurisdiction ceases only on the settlement of the issues in the suit,
because it is open to the defendant till then to ask for stay of the
suit. We are unable to accept this contenblon The time limit
for filing objections should not be construed as va,hda,tmg the
reference tili then, |

The learned  vakil for ths rBSpondenﬁ also argued. that 3118 '
| chenb had referred to the existence of the agreement to refer and
to the award p&SSed, in his written statement and ﬂmt zfmwther 3“

: sbeps should have been taken by the Court Wﬂ:h reference - to’
these contentlons. He. a.lso conﬁended th&b the adgournment of

the trial practically amounted to s stay of the smb ‘On examining
| the B diary, we are sa.tnshed that the fmal was never stayed as

‘contemplated by secuon 18 of the second SChEdU.lbn The decision
in Bama Chandra Pal v. Krishna Lal Pal(2) was on section 21 .,‘Q;ﬁ.f‘

~

“(1) (1912) 8 K.B,, 237, (@) (1412) 17 0WN,351 o
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the Specific Relief Act before the last 37 words were repealed.
On the other hand Shev Bubu v. Udit Narain(l) supports the .
view we have taken. |

We must therefore set aside the deecree passed in the
respondent’s suit, Original Suit No. 122 of 1913, and dismiss i,
It is said that the suit of the defendant is still pending. In the
circumstances, we thiok each party shonld bear his uvwn costs

throughout.
8.V.

APPELLATE CIVIL.

Bejore Mr. Justice Seshagivt dyyar and Mr. Justice Bakewell.

THEMA 43D ANOTHER (PLAINTIFPS), APPELLANTS IN BOTH
SECOND ApPeaLs,

V.
KUNHI PATHUMMA axp Axorger (DEFENDANTS), REsPoNDENTS ™

Customary law of South Kanara ~ Kuzl.ikanam lerase—Compensation for improves
menta—Right of tenant fo posses-ion until paymeni— Possesaion hy tenumi
alter period of lause, mature of--Possessiom, if adversg—Notice to quit, if
necexsary——Cugtomary law of Malabar— Malibar Comnensation for Tenants
Imprm:éments Act (3ladras Act Iof 1u00), prim'vfples of, 3} applicable,

Under the customary law of SBouth Kanara, a kuzhikanam lesree is, as in
Malabar, entitled 9 remain in possession of the holding attar the expiry of the
yeriod fxed in the lcase antil he is paid the value of the improvemen*s; conse=

grently he does not acquire title by adverse possession by remaining in puawsewn

of the lands for more tran twelve years after the expiry ol the lease.

Srinivasa  Filli v, Vemkatammal (1913) 2k M.L.J,, 206 and Rummatha
Vittit Kunhi Kuthalii Huji ®. Reverend dntoni Goweas (1913) M.W.N., 33,
referred to.

Sublravets Bumiak v. Quandala Ra'ma'nna (1910) IL.L.R., 33 Mad., 2€0, distin-.
guighed, .

‘A kuzhikanam lessee who remaing on the laud after the pmmd fixed in the
leaze, aw a?mng the payment of compensation for improvements, i8 not holding
over 18 u tenant, and, in the abs nee of ovid+nee of assent by the landlord tg

“the continuanea of the tenancy, is not entitled to u notice to guit. .

- Seotion 5. of the Malabar Compensation for Temnts lmprovements Act’
(I of 1600) only embodies the customary law of Malabur aud South Kanara.,

SEconp ArreaLs against the decrees of V. C. MA;:(‘AR».NH s, the
buburdm,utlg J udge of South l&&[lﬂ:' , 1 Appedlb Nm. 50 a.nd 51

"

, (1) (1904 19 AL LJ., 74T,
® Sgcond A.ppeals Noa. Ja()J» aud .lu()o of 1916.



