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i B U S A P P i .

Sp£Kcee, J.

The cause of action for the secorjd defendant to set aside the Eakda.sami 
alienation made b /  his guardian is not identical with the cause of 
action for the third defendant or liis representative in interest 
to obtain a partition of his whare of family pioperty npon a 
subsisting title from a third partj wh,o was ia wrong'ful posses
sion thereof.

W h en  the second defendant attained majority he was not 
competent to give a lawful discharge of tlie third defendant’s 
claimj under the circumstanced found to have existed in this 
case.

Tlius this case is distingmshable from Doraisami Serumadan t .
Nondisami Salurani}). I  agree that the appellant is enfifcled to 
succeed in respect of third defendant's undivided moiety of tlie 
suit property and that lie must fail as regards th.e second 
defendant's moiety, and that costs should be awarded as stated 
in my learned brother’s judgment.

s.\r.
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APPELLATE CIYIL.

Before Mr. Justice Sadasiva Ayyar and Mr. Justice Spencer.

S IV A K U P A K D IA  T H E V A R  and ten others (P laistifi's), jgj-y.
A ppellants, March,

6 and 7,
V .

M E E N A K SH I S U X D A R A  V I N A T A ^ A  V IS A K A P E R T O A L  
SE T H U R A Y A R  A V A R G A L ,

Mi>'oa .̂ Ia'mI'kdaii of U eead repR'esexted TiT K bisitna R ao, 
U anager op the Estate under the Court of. W ards

•4 , ■ , . ^

(D efend-aist), R espoxdext.^ ''

JBTsiaffjs hand ^ct {Madras ^  1908\ sec. 4 0 ,'CZ. (3)—* ’ it,
0/  —  Swami-bh-o^am, w ii^ her ren t or cess within section 3, clause  (11) —̂  
Agreem ent between land lo rd  an d  tenant fo r a  eon&oUdaUd gra iih  tent, 

enJorceabiUty of.

Ia section 40, clauaQ (3) (a) of tbe Madratf Estates Land Act-, ‘ precpding ten 
yaaTM,’ means the ten years preceding the yea* in -wliich tbe Collector

(1) (19]5) I.L.R., .38 MaiJ., 118.
^ Second Appeals .Kos. I07i to 1U84«£ 191C.,



SiVAKC- determines fhe amounb of the ootamuted rent and not the ten years preceding
PANDiA the year in which the atiit is inatituced ; and ‘ year ’ means the year of the lease,
rr rj I ^4 D

■ ^ that is, the year for which the landlord is entitled either by custom or conti aot
SsAMiNDAB o f  to claim rent, and not th« fasli or the calendar year.

Ubkad. Swami-bhogam is ‘ rent’ within section 3, clause (11) and is not a cess.

Where a fixed grain pattam (rent) has been agreed to, the arrangement is 
binding on both the parties and ifc ia cot open, to the tenant to reopen the 
same on the ground that certain illegal cesses were included therein.

When the Revenue Court refuses cominutation, an appeal lies under 
Schpdnle A, clause 4 of the Ac*, only to the Bistvlct Colli'Ctor and not to the 
District Court; ani hence no sojond appea.1 lies to the High Court from sach 
order of refusal.

Jeeaioollah ParamanicTc y. Jugodindro Narain Roy (1874) 22 W.R., 12, 

followed.

Second Appeals against the decrees of A . Edgington, fcho 
District Judge of Tinnevellj^ in Appeals Nos. 185 to 188  ̂ 191, 
195, 196, 205, 206, 210, 222 and 226 of 1915, preferred against 
the decrees of J. G-anapati P illai, the Houorary Deputy 
Collector of Tinnevelly, in Summary Suits Nos. 121— 123, 126, 
131, 1^2, 141, 142, 14G, 158 and 162 of 1914, respectively. 
TJis inateriHl J’acts appear from tlie judgment.

T. B. Veyihatara/ma Sastriar, T. JR. Ramaoliandra Ayyar and 
S, BcLfnaswami Ayyar for tbe appellant.

F. Ramesam  for the respondent.
SAT)AsiTA S a d asiva  A y y a r , J.— These eleven second appeals have arisen
A s t a r ,  J. qqJj of suits brougnfc by the tenants of the Urkad Estate to 

have their rents, which had been mostly paid in grain and 
partially in cash consolidated and commuted to a definite money 
jent -undet section 40, clause 1 of the Madras Estates Land 
*Act. One or more or all of the following six questions arise for 
decision in these second appeals.

Firstly, whether the lower Courts were right in construing 
section 40, clause 8 (a) of the Estates Land Act to mean that 

Jhe Collector in making the determination as to the proper 
money rent should have regard to the average value of the rent 
actually accrued due to the landholder during the ten years 
preceding the year of the determination of such commuted refM or 
whether the true meaaing of that section is that the Collector 
should have regard to the average value of the rent daring the 
ten years preceding the institution of the suit. I am clear that 
according to the true construction of tbe language of the sfi^tion, 
it means the ten years preofiding the ypar when the Cdl§#fcor
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determined the amount of the commuted'rent by his decision in Sivanp-
the suit. I  think that it is uureasonable to hold that an average THErla
rent of ten preceding' years was intended (ordinarilv) to come

ZAMIN'DAH o f
into force not immediately after the ten years but with a break U b k a d .

or interval occupied by the period during which the suit was s d̂asiva

pending. At^xb, J.
M r. jVenkatarama Sastriar mentioned some inconveniences 

which would bo felt by the Courts (Original and Appellate) in 
the trial of such Ruit if his interpretation of the section (namely 
the ten years preoedtng the institution of the suit) was not 
accepted. I  do not think that those inconveniences are of such 
a serious nature as to override what I  consider to be the plain 
meaning of the clause. It was further to be remembered that 
this average of ten years is only to form  one of the considera
tions for the fixing of the commuted rent that the Court is at 
liberty to take other facts also into consideration where the 
circumstances are peculiar (such as where some of the ten years 
are extraordinary years). I  think that in the decision of these 
cases relating to commutation of rent in second appeal, w© 
ought not to interfere with the discretion of the lower Courts 
except on very clear grounds as the whole cf^estiou of commuta
tion permits of and is intended by  the legislature to be governed 
by the experience of Revenue officers and by equitable considera
tions (some of a rough and ready character) permitting of the 
use of large discretion and practical sense.

Then the second contention of the appellants is that the 
year mentioned in the clause means the calendar year beginning 
with the 1st January and not the fasli year as taken by the 
Zower Courts. I  am unable to find that this contention "waa 
raised in the lower Courts and I  do not think that it is raised 
even in the grounds of the second appeal to this Court.
However, I  may shortly state that neither the calendar year jipr 
the fasli year 05 such is iateaded b y  this clause, bat the year 
for which the landlord according to custom or contract is 
entitled to claim rent in other wordsj the year of the lease.
Section 3, clause 59 pf the G-eneral Clauses A ct (X  of 1897) 
applies only as stated in the beginning of the section itself 
** where there is nothing repugnant in the subject or context/^
I  think it is very clear from the subject and context of 
peGtiipii 40  of the Madras Estates Ijand A ct that the ̂ yeai!
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SivAKtr- mentioned thereia means t^ie yearly period for wbich rent is,
Thkvab claimaljle as between the landlord and tenant and not the

V. calendar year wliich wonld brenk np tlie year of tlio lease into
Z a m i n u a b  o f  . ,  "  -

Drkad, two. In the present feuits, the yeai ot tlie lease happens to be

s '^ iY A  the fasH year.
Atyab, ;f. Then the third question argned related to the point ■vvhethei' 

the landlord is entitled to claim a pmall casli, su-amlhhogam 
rent o£ seven fatiams per kottali o£ lands. The word swami- 
hhoga-rn itself implies that it is the landlord’ s , perquisites as 
owner of the land (in other words profits which he is entitled to 
g-et from the tenant who occupies liis land) and it ciearl/ comes 
within the defiuition of rent found in section 3, clause ( H ) .  I  
do nut think it is open to us to indulge in more speculation and 
to infer that because the landlord gets half the net grain profits 
(afber making certain dedactions) as grain rent the eash rent or 
awami-bhogam cannot also form part of the rent; bat it is a 
^cess ’ having nothing to do with reut.

The fourth question that we have to consider is really the 
most important question in these c a se s : — namely, whether 
wben a fixed grain pattam had been agreed npon between the 
landlord and the tenant in respect of the lands (in one caso 
seven years before suit and in other cases twenty jears before 
saiL) the lower Courts ought to Lave made a deduction from that 
pattam rent in order to ascertain what may be called the real 
grain rent which is commuted under section 40. This deduction 
is olaijned by the appellants on the ground that the pattam po 
agreed upon included some cesses and dues declared to be illegal 
in the cnse of waram lands.

I  think that the very word  ̂patfcam ’ dearly  means *' rent * 
a n d  even tbongh the pattiim might have been fixed after con
sidering the claims of the landlord to certain dues which are not 
legally recoverable, we must ti'eat the tMnaaction under which 
the pattain was so fixed as due to an arrangenient of coiupr.o^ 
miae between the landlord and the tenant by which both parties 
gave up their respective claims to insist npon tV,e actual measure-^ 
ment of the gross produce each jen r  by whicTh the landlord  
gave*up his claim whether enforceable or not to recover ce-rtaia 
cesses and by which both parties finally agreed that th'e rent 
shall be such and such a ^consolidated quantity of grain thire“ 
after. In such a case, I  think it is not only very incouvGiiien%
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but is also not permissible to allow citlior party to go beliind 
tliat arrangement and re-open it b^ contending tluft the rent 
ought to be liiglier or lower tbaa the rents then fixed. I  tlu'nk

SlVAKU- 
vakdia 
Ta fcVAB 

V.
. Z a m iM ia r  off

I am fortified in tliis view by JeeatouUah Faramnnick r . Jvgo- C s e a d .

dindro Narain E oy[l)  wbere Mr. Jnptice A ihslie says (page 18) : 
“ 'J lie attempt winch is uow made to bieak up the total rtnfc 

info its clemeats aud take escepticji to soma of them on the ground 
that they are illegal cannot be permitted.'’

The present case is stronger than Jeeaioollah Faramanvh  
Jugodindro Narain Ray [I) as the details by 'wliich the total fixed 
rent was rnatie up seem to liave been specified in the contract in 
that case, whereas we have Lad no socli details in writing before 
:us. It is complained that the Deputy Collector did not allow 
such details to be brought up in the eviiience of witnesses. So 
far as I could see it seems to Lave been allo\ved by the Deputy 
Collect'r to ba brought out in the evidence of p'osecution 
witness No. 11 who prepared a statement showing those cesses 
so far as the •waram lands are concerned. A s regards defend
ant's witness N o. 1 be said in answer to Court “ In  jixing the 
grain rent wjiether all items, such as kaval_, kanltanaiinj pieliai, 
kalvaivarij which are set apart either for the landlord or the 
ryot or for common expenses when produce is divided were 
taken into cunsideratiou or not, I  do not hnow I  was not present 
when the grain rent was Jived.’  ̂ He could not therefore liaye 
given any eviilenca as to whetlier the grain pattam was fixed witli 
-xeforence to tlio inadmissible cesses also or not. I  thitik there
fore that no importance could be attached to the Deputy 
•Collector’s not having allowed questions to be put to the witness 
about these details.

The next fifth contention in these appeals relates to the 
commutation prices fixed by the lower Courts at Ks. 0 per 
kottah. That price was based on the Taluk office rep fir ta .: The 
objection, to that prije is based on the ground that the price 
grain prevailing, at' the ^aminiiar’s village granary was the price 
wbich ought to be considered. The iowai^-Courts adopted the 
TalukjDffice prices as the plaintiffs did not prove that they were 
higiier than the village prices, the Taiuk office prices being 
based , on th e . bazaar prices. Having regard to the evidence

SadaeiVA 
AriAB, J«
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SADAalTA 
AryAE, J,

SiTAKu- wMcli sjiows tkafc aboaii'4 annas por kottali miglit be required
ThkvI b transport the grain to the b-izaar from the village and also

«• considering that it is always understood that the price at the
D b k a d . village of the parties is invariably less than the price prevailing

in the bazaar of the nearest town, I  think that a deduction from  
the bazaar prices of afc least 4  annas per kottah ought to be 
allowed. I  w'ould therefore allow such a deduction as regards 
the price.

Then the last point argued wag whether the lower courts were 
justified in refusing to commute the rent as regards some of the 
lands invol ved in Second Appeals Nos. 1077 and 1083 of 1916 on 
the ground that the tenants of those lands had not got themselves 
recognized as pattadars by the landlord and hence those lands 
could not be said to be in their holdings having regard to the
definition of holding in section 3 , clause (3) of the Madras Es
tates Lar.d Act (Section 40 allows the ryot to sue for commuta
tion only in respect of lands in his ‘ holding *). Mr. Ramaswami 
for the respondent took a preliminary objection to our consider
ing this point. That objection is that when the revenue court 
has refused commutation, an appeal lies to the Collector [see 
column 6 (a) of Schedule A to the Madras Estates Land Act 
againnt aeri^»l No. 4 ] and that therefore the appeals filed to the 
District Court on that point and the second appeals filed to this 
Court against the District Judge’s decision on that same point 
ar^ both incompetent. I  think I  must accept the validity of 
this preliminary objection and therefore express no opinion or 
the soundtiess of this (sixth) contention.

In the result subject to the modification as regards the price 
of grfiin these second appeals must stand dismissed with costs.

S pehceb, J.— I  agree. On the first point I  would add that I  
think that if the legislature had intended that the years to  be 
taken as a b/isis for the calculation of rent should be the ten 
years preceding the institution o f the suit, it would have said so 
in section 40 as it did in sections 81 and 37, and that in the 
absence oi such words the lower courts were not w rong in 
considering what was the rent in the years next preceding the 
determination of the rent. On the other points, I  have nothing 
to add as«I entirely agree with the views taken by n^y learned 
brother,

, 8.Y.

Spsnckb, j .


