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APPELLATE CIVIL.

Before Mr. Justice Sadasiva Ayyar and Mr. Justice Spencer.

KANDASAMI NAIKEN (FIgsr DEFENbANT), A PPELLANT,
v.

IRUSAPPA NAIKEN aAxp w0 OTHERS (PLAINTIFF AND DEFENDANTS
Nos. 2 anp 3), ResponpExTs.*

Limitation Act (IX of 1 908), sec. 7 and art. 4t—Sals by a Hindu mother as
guardian of her only son—Second son im the uomb at the time of saZeMSubfzs»
quent sale by both the sons to another—First purcha.sgr disposseased by the
latter—Suit in ejectment-—Limifation, ‘

The" plmntlﬁf claimed under a snle-dead execnted by a Hindu widow as
guardian of her only son at a time when she had another son in the womb.
The plaintiff was afterwards foreibly ejected by the sppellant who had obtained
alater sale-deed from the elder son who executed it both on behalf of himself
and his minor brother, The plaintiff sned in cjectmont more then three yeara
after the first son’s attaining majority but within three years of the attainment
of majority by the second.

Held, that no snit having been brought by the first son W:*hm the period
prescribed by article 44 of the Limitation Ach to st aside the sale, the plaintiff’s
right to the share of the first son became absolute and that as the mother did
not execnte the sale.deed as guardian of the second son, his share in the suit
land did not pass to the pPlaintiff,

_Hell also, that as the causes of action for the two sons were different,
section 7 of the Limitation Act had no application to the fucts of the case,

Doraisams Serwmedan v, Nemdisami Saluvan (1915) I.L.R., 38 Mad., 118,
distingnished, |

SecoND APPEAL against the judgment of V., Vexvaorars CrETTI,
the District Judge of Chingleput, in Appeal No. 26J of 1914,
preferred against the decree of R. V. Kgrsuna Ayvaw, the
Additional Distriet Muusif of Ohmo”lepuﬁ in Original Suit
No. 317 of 1918.

The material facts and contentions are set out in the judg-
ment of Sapasiva AYvar, J.

C. V. Anantakrishna Ayyar and P. 8. Narayanaswams
Ayya'r for the appellant.

K. Bhashyam Ayyangar for the first respondent.

The other respondents were not represented.

* Becond Appeal No. 964 of 1915,



YOL. XLI) MADRAS SERIES 103

Sapasiva Ayvar, J.—The first defendant is the- appellant.
The plaintiff sued in ejectment basing his title on. a sale-deed
of 1893 (Exhibit A) executed to him by the mother of the
defendants Nos. 2 and 3.  The plaintiff was in possession till
1909 when he was ejected foreibly by the first defendant who had
obtained a sale-deed from the secord defendant in 1908 (Exhibit
II). The sale-deed (Exhibit I1I) was executed by the second
defendant for himself and also for the third defendant who was
then a minor. The second defendant attained majority in 1903
while the third defendant attained majority about the end of 1911
or the beginning of 1912. 'I'he suit was brought in July 1919,

The sale-deed by the mother of the defendants Nos. 2 and 8
t0 the plaintiff was executed by her as guardian of the second
defendant alone, the third defendant (the postbumecus son of
his father) not having been born then. The statement of the

District Judge in paragraph 2 of his judgment that the plaintiff’s

sale-deed was executed by the mother of the defendants Nos. 2
and 8 acling as the guardian of both is clearly an error.

Both the lower Courts have found that the sale-deed of 1893
.in favour of the plaintiff was executed for mo consideration and
that the minor second defendant as whose guardian his mother

“executed it got no beneﬁt under it. The District Munsii dis--

missed the plaintiff’s suit.

'On appeal the learned District Judge has given a decreein
plaintiff’s favour on the following reasoning, as 1 understand his
jundgment :—

(a) The second defendant did not sue to set aside his
mother’s sale-deed of 1898 within three years of his attaining
‘majority. (The said three years expired in 1906.) Both the
defendants Nos. 2 and 8 ought to have sued to set aside such
sale within 1906. As they did not do so they are barred under
article 44 of Limitation Act from questmmng the sale. |
(b) Even if article 44 did not apply, article 144 would have
‘applied to a hypothetical suit for possession if it had been broughﬁ
by the defendants Nos. 2 and 3 jost ‘before the plaintiff was
forcibly ‘dispossessed in- ]909 - Such a suit would Lave been
‘dismissed as barred as a{; that time the plamtxﬁ bad been in pos=-
“gession for sixbeen years. (The District Judge givesthe gure 18.)
Hence the plaintiff had obtained title by adverse possession
agamsb the defendants Nos. 2 and 3 en the date when ‘he was
8-a

KXavpasawz
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IrussPPA,

Sapasiva
AYYaR, J.
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dispossessed in 1809. The plaintiff basing his right on his title
so perfected by adverse pos-ession isentitled to sue in eject-
ment the first defendaut who claims from the defendants
Nos. 2 and 3.

Mr. Anantakrishna Ayyar, the appellant’s learned vakil,

argued as follows —

(a) That even though a suit by a ward who has attuined
majority to set aside his gnardian’s alienation may be barred
nnder article 44, he can avoid it as defondant by denouncing it
in the suit for possession brought by tho alience.

(t) That the lower Appellate Court was wrong in holding
that the plainbiff was in adverse possession of the land ‘as
against the defendants Nos 2 and 3 between 1893 and 1909 as
his possession between 1833 aund 1903 at least (when the

gecond defendant attained mu](mt)) must have been as au(,nf,

of the defondants Nos. 2 and 3 ; and

(¢) That the sale-deed of 1893 was executed by the mother,
not as gnardian of both the defendants Nos, 2 and 3 as mis-
takenly supposed by the lower Appellate Court but as guardian
of the second defendant alone.
The third defendant was therefore not bound to have it set axide
so far as his interest in the property is concerned. The plaintiff
also could nct Lave acguired the third defendant’s undivided
intere-t by adverse possession asthe third defendant had three
years from his attaining majority (that is, till the cnd of 1914)
to sue to vecover possession of his interest and as the first
defendant had recovered possession in 1909 itself of third defond-
ant’s said interest beforve third defendant's right to recover
possession from plaintiff had become barred. 1t is clenr from

Madugula Latchiah v. Pally Mukkalinga(1) that the sale-deed

executed by a guardian ought to be set aside by a ward by
institoting a snit within the period mentioned in article 44 and
that till it is so set aside, tho title vests in the alienee., It is

‘also established by that decision that, though article 44 de-
“scribes the suit to be brought by the ward as a suibt merely

o 591: aside the transfer of his property by his guardmn
| if the. transferee has obtined, ant is in, possession and the ward
}ms thereture to add a pmyel» for the rc,hef of pnssessmn, mtlc-la‘

I ‘(1&07;>_;,L,m,<-wso maa., 393,
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44 alon  stiil applies to the suit though brought for both the
reliefs. Section 28 of the Limitation Act eays that at the deter-
mination of the period limited te any person for instituting a suit
for possession of any property, his right to such property shall
be extinguished. As the sccond defendant’s vight to institnte
a sait nnder article 44 for selting aside the sale of 1893 and for
possessiop of the property from the plaiutiff became barred in
1906, his right to such property became extingnished under

section 28 of the Limitation Act and the plaintiff became the
~owner of the second defendant’s interest in the property in 1906.

As he has brouglt the snit in 1912 and as Lis title to the second
defendant’s interest of which he became the owner in 1306 sub-
sisted at the date of the suit, his claim for possession of such
interest has to be decreed. I must therefore reject the contention
(a) put forward by Mr. Anantakrishna Ayyar.

Coming to his conteotion (b), I am unable to accept Mr,
Anantakrishna Ayyar’s argumentthat the agency power given to

was a general power of attorney which made him the “second

defendant's agent as regards the management of the plaint

property also which had been alienated by the second defend-
ant’s mother on the day previousto the execution of the agency

deed. It seems to me clear that tho plaint property was.

excluded from the agency and I am unable to differ from the
finding of fact arrived at by the lower Appellate Court that
plaintiff’s possession lLetween 1593 and 1903 was adverse tothe
defondants Nos. 2 and 8.

Coming to the last contention (¢), itis clear from the wordmg
of Exhibis A that the sale-deed was executed by the second.

defend: mbs mother as guan.dla,n of the second defenda.nt alone,

Plaintiff-respondent’s learned vakil asked us to presume in the

plaintiff’s favour that the second defenda,nt s mother intended to
execute it in the exerczqe ofall the powers to alienate whwh she

: possesSed thou”h she ‘may not have known that she had the

power to executa it alsr) as guardmn of the child then in her

“womb. I do not tth that a Court is kound to stretch any point.
“in favour of a person like the plmumﬁ who took advantage of the

Lelplessness of his mother-in-law ‘(tbe second and the th1rd.
defendant’s v"obhex) to obtain,a sile-deed without consulerab’on

in fraud of his bruther -in- law from Ler. Lhe sale-deed t,herefore.‘

KANDASAMT
M.
Igrsarpra,
Sips=iva
Avvag, J.
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did not affect the third defendant’s undivided interest in the
plaint properties. He was hence not bound to have it seb aside
under article 44. As against his interest, the plaintiff could rely
only upon adverse possession under article 144. But as article
144 read with sections 6 and 28 of the Limitation Act did not
bar the third defendant’s rights or confer title on the plaintiff
as regards third defendant’s rights before the plaintiff was
dispossessed in 1909, the plaintitf cannot claim any ftitle to
the third defendant’s interests in the properties. (It i# un-
necessary to consider whether the third defendant’s interest has
passed to the first defendant in this case owing to the sale-deed
executed by the second defendant in the first defendant’s favourin
19v8.) The contention (¢) has therefore to be upheld. Mr. K.
Bashyam Ajyyangar next contended for the plaintiff that, as the
second defendant could have when sning on his own behalf (in
the suit governed by article 44) to set aside the sale by his
mother of his undivided interest also joined in that suit a cause
of action as the next friend of the third defendant (or as manag-
ing member of the undivided family consisting of himself and
the third defendant) to recover possession of the third defendant’s
interests also in that same suit, the principle of the F'ull Bench
decision in Doraisami Serumadan v. Nondisami Saluvan(1)
applied and that, therefore, the third defendant had also become

barred in 1906 from claiming title to his undivided share. I

think that, that decision gave as wide an effect to section 8 of
Act XV of 1877 (corresponding to section 7 of the present Act)
as possible and that it is wholly undesirable to extend the scope
of that section further. Where two brothers have got the same

‘cause of aztion (that is, where all the material allegations giving

rise to a right of suit are the same), where the whole right
litigated and the nature of the entire claim litigated are the
same and where under such circumstances the elder brother

could institute a suit for himself and his younger brother on

th.nt joint right and joint cause of action, section 7 would become
applicable according to the Full Bench decision and would bar

~the younger brother’s right when the eldest brother’s became
~barred.. But in this case the second defendant’s cause of action
‘and his right to brmg a suit depend npon the fact of hls mother 8

) (1915) ‘I.L;R,. 38Mad., 118-'
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execution of Exhibit A and a suit on such right of his is governed
by article 44 whereas the third defendant’s right of suift bas
nothing to do with Exhibit A or with article 44 and his suib
would have been governed by article 144 - The mere fict that
uunder Order I, rule 1, Civil Procedure Code, the second defendant
suing for himself and praying for one particular remedy counld
have joined in that same suit anobher cause of action vesting in
the third defendant for whom he (second d-fenda#) could have
acted as next friend will not bring such a suit within the ambit
of section 7 of the Limitation Act which contemplates the
existence in two or more persons of a joint right and a joint
cause or joint causes of action in support of a single suit.

In the resmlt the lower Appellate Court’s decree will be
modified and a preliminary decree for partition of the plaint
properties into two equal shares will be passed. The plaintiff’s
right to recover from the first defendant mesne profits on
the said half share from fasli 1319 is also declared. Winal
decree will be passed (after taking the necessary steps coutem-
plated by law) by the District Munsif as regards possession to
plaintiff of the particular land which might fall to his half share
in division and in respect of the sum dune to him for value of
mesue profits.

The plaintiff must pay the first defendant’s costs on half the

valae of the plaintiff's claim throughout and bear his own costs.

(The right to the other half share as between the da,fenda.nts
Nos. 1 and 8 is not decided in this suit.)

KaxpasaMr
o
IRUSAPPA.

Sipasiva
AYYAR, J.

SPENCER, J.—The plaintiff obtaired a sale-deed in respect of s,mcm, 1.

the suit properties in 1893 from the mother of the defendants

Nos. 2 and 3. In this document (Exhibit A) she described
herself as the wife of her deceased husband aud as the mother

and. protecting gnardian of second defendant. The statement

of the District Judge that she acted as ‘guardian of defendants |

Nos. 2 and 8 in this transacbmn is incorrect. In the p]a.mt

it was stated tha.t she .acted in the capacity of gnardian of the

secord defendant- alone, and for the purpose of this Second
- Appeal it may be taken that the third defendant was in his
" mother’s womb on the date of sale - ~
~Accepting the ‘finding of the Judge thaﬁ the possessxon
by the plaintiff of the plaiut lands which are not included in the

lands entrusted under Exhlblt Ito hlS managemenb as a.n agent‘
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of the fanﬂly, was adverse, it is clear gfha,b, unless the time be
extendcd nnder section 6 of the Limitation Act, his title must
have been perfected by prescription before the first defendant
obtained a conveyance ¢f them from the second defendant in 1908,

The second defendant being eight years old in 1893 as stated
in Exhibit A must have attained Lis majority in 1902 or at
least by 1903. -

Llis title to his share of the ancestral property alienated
became extinguished in 1906, whon for three years after attain-
ing majority he failed to set aside the transfer made by his
guardian duaring his minority (vide sections 6 and 28 of the
Limitation Act), and therefore he lad no intercst of his own to
convey to hLis transferee (first defendunt) in 1903 when he
executed Exhibis I1 on behalf of himself and his minor brother.:

But in 1893, there was mot any alienation of the third.
defendant’s share in the property of the Hindua ]omt fdmﬂy
to which he btlonwed_ at his conception.

Both the lower Counrts have found that the sale in 1‘493
regarded as an alienation of ancestral property, was without
cousideration and for no justifiable necessity. Third defendant
attained mojority less than three years before the institution of
this suit.

© Hence tho title of the third defendant which was nob alienated
in 1893 and was kept alive by his legal disability up to the date
of this suit (xection & of the [Limitation Act) does not stand on
the same footing with the title of the second defendant which
was alienated in 1293 and becamo exbingnished by lhimitation in
1906.,
- The District Judge without making any distinction has
treated the title of both these defendants as extinguished.
It is now argued in support of his ju lgmoent that time should be
calculated under section 7 of the Limitation Act as running
‘a"rminst ‘both, on the ground that they were jointly entitled
to instituto a suit to recover their propersy and that one could
glw a-valid discharge without the concurrence of the other.

. I cousider that section 7 of the Limitation Act doesnot apply

to ‘the circumstances of_this case. Owing lo their interests

- having become =plit up, deféendants Nos. 2 and 8 were not join

in estate in - respeet of bhis partlcular property, after the‘.

execution of E.xhxblb A
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The cause of action for the second defendant to set aside the Kasxpismum
alienation made by his guardian is not identical with the cause of | gespps.
action for the third defendant or his representative in interest
to obtain a partition of his share of family property upon a

subsisting title from a third party who was in WI’OIIU‘fLﬂ posses-
sion theveof. |

Spencer, J.°

When the second defendant attained majority he was not
competent to give a lawful discharge of the ‘third defendant’s
claim, under the circumstances found to have existed in this
| case. |

Thus this case is distinguishable from Doraisami Serumadan v.
Nondisami Saluran(l). I agree that the appellant is eutitled to
succeed in respect of third defendant’s undivided moiety of the
suit property and that he must fail as regards the second
defendant’s moiety, and thab costs should be awarded as stated

in my learned brother’s judyment.
8.V.

APPELLATE CIVIL.

Befors Mr. Justice Sadasiva Ayyar and Mr. Justice Spencer.

SIVANUGPANDIA THEVAR Axp TEN OTHERS (PLAI\YTIFF:), ‘1917"’,
. APPELLANTS, - . o GMaLI;:}’?
} oL an ¢

,v. - —-u-—-

MEENAKSHI SUNDARA VINAYAKA VISAKAPEHU)IAL
SETHURAYAR- AVARGAL,

Mivor Zmrwm oF URKAD REPRESENTED Y Krisana Rao,
MANAGER oF THE ESTATE UNDER THE COURT OF Warps
(D EFENDAI\T), stpowm'r # " '

Estates Land Act (Madras Act T of 1908), sec. 40, cl. (8}-‘ Years® in, meanmg
of — Bwami-bhogam, wh&;her rent or cess ‘aithin section 3, clau»se (11) ~
Agreement bezueen landlord cmd tenant Jor a conaohdated grain. wni
enforcea bzl»ty of. ‘

In mection 49, elauae (3) {a) of the Madray Estates Land Act, ¢ precedmg ten
‘yaars, means tha ten years precedmtr tshe year in which . the Gollactor

) (1910) 1.L.R., 38 Mad., 118.
. % Becond Appeals Nos. 1074 to 1084 of 1910..



