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APPELLATE CIVIL.
Bofore Mr. Justice Oldfield and Iir. Juslice Bakewell.

8 R.MOHIDEEN KHADIRSHAW MARAIKAR (Kirst
REsPOXDENT), APPELLANT,
.

THE OFFICIAL RECEIVER, TINNEVELLY, AND ANOTHELR
(PEriTioNEx AND SECOND RESPONVENT), RespoNDENTS. ™
Provincial Imsolvencu et (X1 of 1977), ss. 24, 26, 36 and 52—DRules—Official
Receiver—Delegation of powers-—Iraming of schedulé by Receiwer——~Enguiry,
nature of-——Qrder of Receiver, if judicial or final-—Eniry of name of a credstor

in scheduls—Subsaquent application by Receiver to Courl lo expunge name-—
Power of Court, to enteriain applicution, ‘ '

An Official Receiver under the Provincial Ineolvency Act in framing a
gchedule of croditors does not decido judicially or Anally upon contested claimn,
o Where, therciore, an Oflicinl Receiver passed an order upon the ¢laim of a
creditor of an insolvent to rank ag a secured oreditor under a mortgage iwhich
was disputed by another creditor, the action of the Neceiver awounted
only $0 an entry of thename of the creditor in the schedule tramed under section
2% of the Act, and did not preclude the Court from entertaining an application by
the Receiver nnder sections 25 and 36 of vhe Act to expunge the namme of the

'

crediitor from the gchedule. |

Arvrray against the Order of A. Bpcixaron, the District Judge
of Tinnevelly, in Original Petition No. 895 of 1915.

The appellant claimed to be a mortgages under a mortgage
bond executed by the second respoudent on the 17th December
1912, 'The latter filed an application in the District Court of
Tinnevelly under the Provincial Insolvency Act (ITI of 1907) to
be declared an insolvent. Theapplication was made ou the 22nd
October 1913, and, in the schedule submitted with the petition,
the insolvent included the appellaut as a secured creditor for
Rs. 2,00, The claim of the appellant was disputed by another
creditor of the insolvent on the ground that the mortgage
was a Sham transaction unsupported by consideration and
was execubed in fraud of the creditors of the insolvent. The
Official Receiver made an enquiry and, after taking evidence
adduced before him by both sides, passed an order, dated 4th
November 1914, upholding the claim of the appellant to rank as

¥ Appeal gainst Order No.58 of 1216.
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a secured creditor of the insolvent, The name of appellant Kmaprrsmaw
was accordingly included in the schednle of craditors framed AaRALsAR
under section 24 of the Act. The first respondent (who was the Tae Orriciax
successor in office of the former Official Receiver who had made f;i\f\r;:éfg;z
the previous order) moved the District Court, by a petition,
dated 23vd April 19135, stating that the deed of mortgage execu-
ted to the appellant by the insolvent was a fraudulent and
sham transaction unsupported by cousideration, and praying that
the name of the appellant and his debt should be expunged from
the scheduls of creditors, The District Judge held an inguiry
and decided that the appellant’s mortgage bond was a fraudualens
transaction and declared that the document was void against the
Receiver. 'The creditor preferred this appeal to the Iigh Court,
contending that the order of the Official Receiver was final and
conclusive and that the mortgasze bond in his favour was =a bond
fide trunsaction supported by consideration.

C. V. Anantakrishna Adyyar and K. RB. Rangaswami Ayyan~
gar for the appellant.

2. D. Devadas for the respoudents,

Juvauent.—The first question in this case relates to an OLDFIELD

arder passed by an Official Receiver upon the claim of a creditor B _AMD
: . T AEFWELL
of an insclvent to rank as a secured creditor under an hypothe- 3.

eabion bond which was dispnted by another creditor. The
Otficial Receiver received oral and documentary evidence and
held that the bond was supported by consideration and was not
fraudulent. His successor in office secks to impeach the transac-
tion notwithstanding this decision.

By virtue of section 52 of the Provincial Tusolveney Act
1907, and rules of this Court made thereunder,an Official Receiv-
or has power (b) to frame schednles and to admit or reject proofs
of creditors, and (f) to hear and determine any unopposed or
ex parte application. Section 24 (1) directs the Court to frame
a schedule of creditors and the debts ploved by them, and
section 25 pre&cubes the ordinary proeedme for proof of debts.
Under these provisions all persons alleging themselves to be
creditors are required to produce evidence of the amount and
particulars of their debts, which may. be upon affidavit coutain-
ing certain particulars, and the Court by order determines the
percons who have proved themselves to be creditors and the
amount of their debt;s, and then framen the sched™le.
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Section 24 (8) then provides for an application by a creditor
after the schedule has been framed that his name may be entered

Tuw OFrICIAT {herein and section 26 provides that the Court may expunge an

RECEIVER,
TINNEVELLY.
QOLDFIELD
AND
BAkEwWETLY,
JI.

entry in the schedule or reduce the amount of a debt upon the
application of a receiver or, in certain cases, of a creditor or
the debtor ; and both provisions contemplate a judieial inquiry.
Having regard to these express provisions for a judicial inguiry
upon the rectification of the schedule when framed, and to the
absence of any such provision in relation to the frawming of
the schedule in the first instance, we think that the latter
operation is intended, at least in gemeral, to be an ex parte
determination by the Court upon the evidence furnished by the
alleged creditors. If this construction be correct and the
sections and rules already mentioned be read together, it is
clear that the power delegated to the Official Receiver is to frame
the schedule after an ex parte examination of the evidence
*tendered by the alleged creditors and that he does not decide
judicially or finally upon contested claims.

For these reasons we are of opinion that the action of the
Official Receiver amounted only to an entry of the appellant in
the schedule of creditors under section 24, and does not pre-
clnde the Court from entertaining an application under sections
26 and 386,

{ Their Lordships then dealt with the evidence and, holding
that the appellant’s mortgage bond was a boni fide transaction
supported by consideration, allowed the appeal with costs.]

K.R,




