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APPELLATE CIVIL.

Before Mr. Justice dyling and Mr, Justics Nupier.

BATHULA VENKANNA (Figst DEFENDANT), APPRLLANT,
v.

NAMUDURI VENKATAKRISHNAYYA AND ANOIIER
(PLAINTIFF AND SECOND DEFENDANT), REsronDENILS.™
Limitation Act (IX 0f 1908), art. 113--Contract between two parties that on paymant
of a gpecified sum by one o the other, the lutter would transfer a decree in his
favour to a third party —Suit 0y such third parly for specific performance of

the contract—Limitation—Starting point.

4 agreed with B that on the latter paying him a specified sum of money ho
wonld transfer a decree in Lis favour to €. Tn a suit by @ ngninst A for the
specific performance of the contract by the exacution of a deed of transfer,

~Held, that the suit was governed by the second purt of article 113 and time
began to run from tke date on which C had notice that performance was
refused and not from the date of payment to A by B of the sum agreed in the

ocontract.
Applicability of the doctrine of certum est quod certum reddi poteat to third

parties, considered.
Seconp Areeal against the decree of A. RacHuwarua Rro, the
Subordinate Judge of Cocanada, in Appeal No. 82 of 1014,
preferred against the decree of K. J. 3. Warre, the District
Munsift of Cocanada, in Original Suit No. 714 of 1912,

Facts appear from the judgment.

G. Venkataramayye for V. Ramesam for the appellant.-~The
lower Court relies on section 10 of the Limitation Act. Section 10
requires two condiftions:—an express trust and a specific
purpose. Obviously in this case, the agreement (Exhibit I') does
not create any express trust for a‘speciﬁc purpose.

The object of the suit contemplated by section 10 must be
for the purpose of following in the cestuique trust’s hands the
suit property. Hxhibit I creates no such right. The lower
Court finds that under article 113 of the Limitation Act the suit
is barred. Ahmed Mahomed Pattel v. Adfein Dooply(l) is a

~direct ruling on the plain language of the section.

# Second Appeal No. 842 of 1915,
(1) (1877 LL.R., 2 Calo., 823.
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M. Patanjali Sastri for P. Nareyanamurti for the first

respoudent.—Section 10 of the Limitation Act dees not govern
the case. The contract does not contain the date of perfor-
mance and therefore the second part of article 118 applies.
I rely on Juggomohun Ghoesz v. Manickchund(l), Merchant
Shipping Co. v. Armitage(2) and London, Chatham and Dover
Railway Co, v. South Huasiern Railway Co.(3). '

The other respondent did not appear.

Q. Venkatoramayya in reply—The rulings relied on by the
other side relate to the intevpretation of the Interest Act., No
reasons are given by the learned Judges in Merchant Shipping
o.v., Armitage(2). Turther,at about the same time, the oppesite
view was taken in Duncombe v. Brighton Club and Novfoll Hotel
Co.(4). The conflicting rulings on the interpretation of the
Interest Act are therefore no safe guide. The first part of
article 118 applies on the construction of Exhibit F. The dafe
of tranzfer by the first defendant in favour of the plaintiﬁ: is
fixed to be the date of payment by the first defendant to the

second defendant. The second part of the article applies only

where there is no indication in the contract as regards the date
of performance. Moreover, in Virasamt Mudali v. Ramasami
Mudali(d) it has been held that even under the second elause of

VENKANNA
v.
VENKATA-
ERISHNAYTA,

article 118, a specific demand from the plaintiff should be an

express condition in the contract to malke the date of réfusal the
starting point; otherwise a mere persomal right is created
enforccable immediately after the date of payment by the seaon&
to the first defendant. In this view the suit is barred even
ander second part of article 113.

JupeMENT.—This appeal arises cut of a suit instituted by the
pleintiff to compel the first defendant to execute a duly

registered transfer in respect of a decree in a suit (Ongma.l bult; |

 No. 364 of 1904). The first defendant. was the holder of thm
decree and he had by an agreement (Exhgb:n F) made with one
Jayanti Venkayya agreed that on Jayanti Venkayya paying to
him the amount of t};aﬁ decree, he would transfer the decree to

(1) (1859) 7 M.I.A., 263. (2) (1&73) 9 Q B., 99..
(3) (1683)A.C., 429, o8 (1873) 10,9, B 371,
| (5) (1880) LL.R., 8 Mad., 87,

. 2eq

" AYLING AND

Napimg, JJ.



20 THE INDLAN LAW REPORTS (VOL. XLI

venxxavva the plaintiff. The particular clanses of that agreement which
Vencars. 276 important are to the following effect :—

. ERISHNAYYA, “1. The amount was to be paid within six months. The
Avrive axp transferin favour of the present plaintiff was to be made as soon

Narme, 3J. 55 the amount in respeet of this razinama was paid.”

It is to enforce this latter clanse that this suit is brought,
No point has been taken that it was not open to the plaintiff,
nct a party to the contract, to bring a suit for specific per-
formance ; so wo must deal with it as if that right did vest in
him. The lower Appellate Court has held that the suit 1is
primarily barred under article 113 of the Limitation Act, but
that the circumstances under which the first defendant received
the money from the second defendant constituted him a trustee
for the plaintiff within the meaning of section 10 of the
Limitation Act, and it therefore held that the snit was not
barred. Before us this contention was not relied on by the
respondent and we think rightly, for it wonld be quite impcssible
to bring this case within the language of that section. DBntit
has heen urged by the respondent that the contract does not
contain the date fixed for the performance and that therclore the
second clause ©“ when the plaintiff has notice that pevformance is
refused » is the starting point for limitation and that therefore
the suit is not barred. For the appellant it is contended that
the date is fixed for the performance and the suit is out of time.
Admittedly of course no specific date was fixed, and the question
that remains is whether it 18 possible in these circumstances to
apply the doctrine certum est quod certum redde polest, so as to
bring the case within the article. A very careful argument has
been addressed to nus by both sides. We have been strongly
presged with the decisions of the Privy Council in Juggomohun
Ghose v. Manickchund(l) and of the Court of Queen’s Bench in
Merchant Shipping Co. v. Armitage(2) and London, Chatham
and Dover Railway Co. v. South Hastern Railway Co.(3).
These decisions turned on the construction of the Interest Act
which is as fellows:

~ “that upon all debfs or sums certain, payable at a certain
time the jury on the trial of any issue may allow interest.”

(1) (1859) 7 M.T.A., 263, . (2) (1873) 9 Q.B,, 99.
(3) (1898) A.C., 429.
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There is no doubt that the Privy Council in dealing with
this clansa have given a very restricled meaning to it, and their
Lordships give their reasons for so deciding at great length.
They point out that the sum may never be due and that even if
due it is uncertain in amount at the time of the contract and it
necessarily follows of course that the amount which will he
payable for interest will be equally uncertain. They also point
out that this provision is an alteration of the common law and
is in its nature penal and for these reasons they construe the
Act strictly,

Merchant Shipping Co. v. Armitagz(1) was argued before the
Fxchequer Chamber and the decision that there was no prineipal
sum payable at a time certain on which interest could run was
given by the court after the decision on the main question in
respect of which the case is really reported. No reasons are
given by the learned Judges for that decision. It appears that
abont the same time the opposite view was taken by the Court
of Queen’s Beach in Duncombe v. Brighton Club and Norfolls
Hotel Co.(2). Their Lordships did not consider the policy of the
Act but eonfined themselves to applying the doctrine of “ certum
est, ete.,”” inits entirety. They quote and follow the langunage
of Lord Kenvox in an old case which language is reproduced
as being a correct exposition of the doctrine in Broom’s Legal
Maxims; vide page 479. That langnage certainly is in the
widest terms, for it applies the maxim whether the time can be
ascertained by any process of computation at the time the
contract is made or whether it cannot. I will quote a few
words :

“ That certainty need not be ascertained at the time, for if, in
the fluxion of time, a day will arrive which will make it certain,
that is sufficient. As,if a lease be granted for 21 years, after three
lives in being, though it is uneertain at first when that ‘I‘te;x;'m will
commence, because those lives are in being, yeb When"“thf}yil die it is-
reduced to a certainty, and Id certum est quod certun reddi potest’”

We have therefore a clear conflict on the language of the
Interest Act. : |

Now we have not to decide this question on the construction
of that Act, and ‘we must bear in mind the essential difference

(1) (1878) 9 Q.B., 99, (2) (1878) 10 Q'B., 371 |
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between the Intergst Act and the Limitation Act. As pointed
out in the Privy Council case the Interest Actis penal and
imposes a higher liability than was known to Common Law. b
should therefore be construed strictly. On the other hand, the
Limitation Act is one which operates as a bar to a claim that is
legally enforceable, and it should therefore be construed as much
as possible in favour of the person whose right is sought to be
barred. There are indications that the courts of this country
have been inclined to give a liberal application to this langunage
in article 118. Muhi-ud-din Ahmad Khan v. Bujlis BEaa(l) is
one ease. The decision of Mr. Jastice Bonvam in Pindiprolu
Sooraparaju v. Pindiprolu Veerabadrudn(2) is another. We do
not think it necessary, however, to express a final opinion on
this point because in this case thers is here an element which
seems to us to render the doctrine inapplicable. It may be
that it is right to apply the doctrine fully between the actual
parties to the contract who would get the benelit and be subjesct
to the liabilities under the contract and to whom therefore the
date of payment of the money would become certain some timo
or other to their knowledge. But in cases where a person is
entitled to bring a suit on the contract who may not and need
not and very likely may not be aware of the date becoming
fixed, wo cannot think that the doctrine will apply. Taking
this case, for instance, the second defendant was bound to pay
the amount within six months to the first defendant, and on the
date of that payment the first defendant was bound to transfer
the property to the plaintiff. He might have paid it within two
days, and the plaintiff need not have known anything about it,

‘He might have paid i, as in fact he did, three days after the

doe date and the plaintiff might not have known arything
about it. He might not have paid it till years after the due
date and the first defendant might have accepted payment and
the plaintiff might not have known anything ahout it. It seems
to us therefore thab in cases where a right to enforce specific
performance rests in a third party to whom the ascertainment of
the date need not necessarily be known, the doctrine certum

~est quod certum reddi potest, can have no application. We

therefore on this narrow ground alone hold that the suit is not

(1) (18843 LL.R, & All., 231 (2) (1907) LL.R., 30 Mad., 436,
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barred by reason of the first part of the artidle 113.and that as Vaxgassa
v

he is within time under the second part of the article the claim VENEAT A~
is not barred. It is admitted that there is no defence on the Xrsanavya.

meriks. The appeal will therefore be dismissed with costs, AYLING AND
q.vV. Navieg, J7,

APPELLATE CIVIL.
Before My, Justice Ayling and Mr. Justice Napier.

RAMANAMMA. alias VIDCHI PATNAYAKAM AND ANOTHER 1014
(Dergvoanys Nos, 4 AND 5), APPELLANTS, February, 9.
v,

BATHALA KAMARAJU awo turee OTHERS (PLAIXTIFF AND
Dyerexpanrs Nos. 1 1o 3), ReEspoNDENTS.*

Limitation Act (IX of 190%), art. 13— ditachment of property before judgment—
Order raising thz aliazchment—-Decree im the suit——~Subsequent swit Jor_a
declaration that the property i liable to be attached for the decree—Ewmistence
of the order, whether bur to such suit.

An ordrr releaging eertain properties from abttachment before judgment, is
no bar to a subsequent suit for a declaration that they are liable to attachment
in execution of the decree in the prior sumit, and guch suit is not governed by
article 18 of the Limitation Act.

Bisheshar Das v. dmbika Prasad (1915) L.ILR., 37 All,, 575, not followed.
Seconp Arpuan against the decree of T. RaJiram Rao the
Temporary =ubordinate Judge of Rajahmundry in Appeal
No. 109 of 1915 preferred against the decree of N. Narasinmaw,
the Additional District Munsif of Rajahmundry, in Original Suit
No. 1249 of 1914. |

'The respondents Nos. 1and 2 carried on a joint trade in-
hides. The first respondent filed a suil against the latter for
winding up the busiress and for payment to him of whatever
might be found due. During the pendency of the suif, he filed
a petition for attachment before judgment, The Court made the
order. The appellants, the wives of the second respondent,
preferred a claim petition alleging that - the second
respondent had sold his properties to them and praying that the
attachment might be raised. The Court made an order in their
favour on Gth December 1910. The suit was eventually decreed

" *® Second Appeal No. 916 of 1916.' )



