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anomaly if an aotion for damages against him could not be
sustained on the same facts.

[ would set aside the’ decree of the District Judge and direct
him to restore the appeal to file and dispose of it in the light of
the above remarks. Costs in this Court to be costs in the cause.

K.R,

APPELLATE CRIMINAL—SPECIAL BENCH.

Before Sir John Wallis, Kt., Chief Justice, Mr. Justice Ayling
and Mr, Justice Sadasiva Ayyar.

P, VARADARAJULU NAIDU (Accusep), APPELLANT,
V v.

KIN G-EMPEROR.*_

Criminal Procedure Code (det V of 1898), s3. 196 and 428— Prosacution for offence
under sectfon 124-4, Indian Penal Code—Sanction by whom to be given—Looal
Government—Sanction by one Member of Qovernment alone, whether suffi-
aient—Banction after complaini, whether walid—Sanction by telegram—
Proof of sanotion—Telegram purporting to be sent by @overnment—Presump-~
tion a3 to sendere~Evidence Act (Inds'a.ﬁ), sec. 88—O0bjection, overruled by
Magistrate—Conviction—Appeaal—Additional evidence on appeal as to proof
of sanction, ¢f can ba.permitted—Policy tn granting eandtion under section
196, Oriminal Procedurs Code.

Banotior, given after the filing of the complaint, does not fulfil the require-
ments of section 196, Criminal Procedure Code,

Barindra Kumar Ghose v. King-Emperer, (1910) LL.R, 87 Calo., 487,
followed. '

8anction grinted under section 196 of the Code must, in order to satisfy the
gection, have been the act of the Local Government and not of & single Member
of such Government, ‘

Bection 88 of the Evidence Aot forbide the raising of auy presumption as
wto, the person by whom a telegram is sent, and the Act doea not contain any
gpecial provision as to telegrams purporting to emanate from Government.

Where therefors a telegram containing a sanction to prosecute aperson
under section 124- 4, Indian Penal Code, purported to he despatohed from Qotaca-
mund and Yo he signed “Madrss * which is the telegraphic name of the Chief
Secretary to the Govornment of Madras, there was no presumpiion as to the

* Criminal Appeal No. 17 of 1010 and Oriminal Miscellaneous Petition
No. 148 of 1910. ’
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VARADA«  person by whom it was sent, a.rid, in the absence of proof, it conld not be held
"RAIULT 4104 the telegram was gent by the nuthority of the Mudrag Government,
NA,:.DU The powers given by seotion 428, Crimmal Procedure Code, to an Appellate
Krxa- Court to-take udditisnal evidence are perfectly geneval and are subject only to
B papoz. the condition that the Counrt should record its reasons.
Where a conviction on a serious obargo, suoh as sedition, if otherwige sustain-
able, would have to be upset for want of formal proof of sanction, owing to a
mizconception as tothe proper mode of proving it on the part of the prosecution,
a miscanception which was shared by the trial magistrate, ’
Held (by Waruss, C.J, and Avnine, J. SADAsivA AYYAR, J., disgenting)
that it was a fit case for the Appellate Court to admit additional evidence to
supply the defect in formal proof of the sanction; but on its being elicited in
Court that the sanction sought to bae proved was not the act of all the
members of the Liocal Government, tho Court deelined to order fresh evidence to
be taken, and set aside the comviction and senfence. .
Per 8aDASTVA AYYAR, J,~Under mection 428, Criminsl Procedure Code, an
Appellate Court should permit additional evidence to be taken only wheye it feols
a reasonable doubt whether on the evidence as it stands the conviction is juati-
fied, and net where being convinced that the prosecution fails on the evidenco
on record, it considers that the negligence of the prosecutor might be excused;
the discretion to be exercised under the section is not an arbitrary one and
shonld not be exercised, especially against the acoused in n criminnl ocase if
the prosecution had ample opportunity to adduce allits evidence, and is similar
to the power exercised by an Appellate Ccurlin a civil appeal under Oprder
XLI, rule 27, Civil Procedure Code.
Oonsiderations of public policy involved in granting sauction under section
1988, Criminal Procedure Code, in the first instance, or after failure of a
prosecution on technical grounds, pointed out by Savasiva Avrvaw, J.
ArpraL against the order of 8. V. Naraunam, the Sub-
divisional First-class Magistrate of Madura division, in Calendar
Case No. 53 of 1918, and petition praying the High Court will
be pleased to pass an order directing the taking of additional
evidence in the said Calendar Case No. 53 of 1918 on the file of.
the Court of the Subdivisional First-class Magistrate of Madura.
The material facts appear from the Judgment.
K. Srinivasa Ayyangar, A. Krishnaswams dyyar and K. Bola-
subrahmanya Ayyar for the acensed.
The Public Prosecutor with him D. M. Durai Rajo for the
Crown. , :
‘Witns, 03,  WALLS, C.J.—1In this case the accused appeals from a convie-
- tion under section 124-A of the Indian Penal Code, and Mr. K.
Srinivasa Ayyangar who appears for him has raised the con-
‘tention that the conviction is bad for waunt of legal proof of the
_sanction required by section 196 of the Criminal Procedure Code
in the case of prosecutions under this seotion,
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The telegram which contains the sanctiod on which
reliance is placed wag fled with the complaint, and the defence,
having obtained a copy, took several objections to it, which were
overruled by the trial Magistrate on the 26th September 1918.
On the same day the trial began, and the Public Prosecutor of
Madunra went into the box as the first prosecution witness, and
deposed to receiving a letter marked exhibit A-1 from the Dis-
trict Magistrate, Madura, enclosing a telegram marked exhibit A.
The defence objected that the telegram was not proved and it

was marked exhibit A for purposeé of identification. In Octo-.

her, while the trial was going on, the defence filed a revision
petition in the High Court against the Magistrate’s order and in
ground 6(z) alleged the Magistrate ought to have held that there
wag no proof of the sending of the telegram by the Governor in
Council or the Local Government. Af that time the Magistrate
had only held that the telegram might be marked for purposes
of identification. Mr. K. Srinivasa Ayyangar explains that this
ground of objection was not pressed before the learned Judges
as it was still open to the prosecution to supply the necessary
proof. They did not do so. We are told that acoused’s vakil in
hig address to the Court at tlhe close of the case again raised this
point and that it was argued on both sides, but the Magis«
trate’s judgment does not refer to this. In these circumstances
we proceed to deal with it.
The telegram, exhibit A, was as follows :—
Qotacamund, 22.17-15, State 3 to 5.
Clear line, District Madura.

Your letter 20th instant. Under seotion 196, Criminal Procc-
dure Code, Government authorize Public Prosecutor prefer com-
plaint under section 124-A, Indian Penal Code, against Varadarajulu
Nayudu in respect of speech made at Maduraon 18th August. Public
Prosecutor may act on this anthority immediately if after congult-
ation with him you are satisfied that this is desirable. Complaint
prepared should be submitted at onze to Government for issue of

" supplemental sanction—Madras, ; ‘

The. word ‘Madras’ as appears from the Omcml Tele-

graphic Guide, and ‘as is matter of general knowledge, is the
'telegraphm name of the Chief Secretary to the Government

of Madras, and it may be taken that the telegram purports.

to come from the Chief Secretary,
70
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The witness alse filed exhibit A-2 which he Subsquenﬂ;r
received, from the District Magistrate. " Tghibit A-2 is in the
following terms :—

Bxtract from G.0.No. 787, Confidential, Public, dated 30th
August 1918.

Under section 196, Criminal Procedure Code, Hia Txeellency
the Governor in Couneil sanctions the prosecution of P. Varadara-
juln Nayudu for an offence under section 124-A, Indian Penal Code,
in respect of a speech entitled “ The Present Political Situation ”

“delivered at Madura on the 18th August 1918.

(True Extract.)
(84.) L. DaAvipsox,
Ayg. Clief Secretary.

Bxhibit A-2 is legal proof under sections 76 to 78 of the
Tndian Evidence Aet that sanction to prosecute the accused
was duly given by the Government of Madras on the 30th
Avgust 1918, but unfortunately that was after the filing ol the
complaint, and it has been held in Barindra Kumar Ghose v.
Emperor(1), the suthority of which has not been questioned
before us, that a sanction given after the filing of the complaint
does mnot fulfil the requirements of section 196 of the Criminal
Procedure Code.

We have, therefore, to see whether the alleged sanction of
the 22nd of August contained in the telegram, exhibit A, is duly
proved. The Hividence Act does not contain auny special provi-
sions as to telegrams purporting - to emanate from Government,
and they are governed like other telegrams by the provisions of
section 88 of the Indian Evidence Act, which is as follows

«The Conrk may presume that a message, forwarded from a
telegraph office to the person to whom such message purports to be
addressed, corresponds with a message delivered for transmisgion at
the office from which the message purports to be sent ; but the Court

shall not make any presumption as to the person by whom such
message was delivered for transmission.”

- 'We are therefore forbidden by the exﬁress p1~ovisions of the
section t0 make any presumption as to the person by whom the
‘,teleg’ram, exhibit A, was delivered for transmission. That the

(1) (1920) LLR., 87 Oslo., 467,
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telegram, exhibit A, was despatched from Ootacathund on the vigana-
22nd of August 1918 niay be considered proved, but we are for- Ry
bidden to raise any presumption as to the person by whom it e
wag sent ; and, therefore, we cannot hold, in the absence of proof, - Eurssos.
that it was sent by the authority of the Madras Government, Wans, O.J.

In view of our decision that it was not proved by whom the
telegram, exhibit A, was sent the Public Prosecutor applied to
the Court to take additional evidence under section 428 of the
Criminal Procedure Code which requiresan Appellate Court, if it
thinks additional evidence to be necessary, to record its reasons
and empowers it to take the evidence itself or cause it to be taken.
The terms of the present section are perfectly general, and are
subject only to the condition that the Court should record its
reason, a provision introduced by way of amendment in 1897.
As recently observed by lord Reaping, L.C.J., in admitting
additional evidence for the prosecution under the similar power
now possessed by the Court of Criminal Appeal in England, the
jurisdiction must always be exercised with great care—Rex v.
. Robinson(1)—but I cannot agree with the contention that it is
inapplicable in a case of this kind. It ,would not in my
opinion be creditable to the administration of justice or in
accordance with modern ideas on the subject that a conviction
or a charge such as this, if otherwise sustainable, should be
upset owing to a misconception on the part of the prosecution as
to the proper mode of proving a statutory requisite not affecting
the merits, a misconception which was shared by the trial
magistrate. When the Appellate Court has statutory power to
prevent such a miscarriage, by directing fresh evidence to be
taken on the point, I am unable, with great respect, to agree
with the observation of one of the learned Judges in Jeremiah
v. Vas(2) in mo far as they question the propriety of taking
action under section 428 in such a case to supply a defect in
formal proof. The learned Judges before whom the cage first
came differed in opinion as to the scope of the section and the
decision ‘of Mr. Justice BENsoN, to whom the case was referred,
proceeded entirely on facts peculiar to that case. k

But before allowing the prosecution to temder ‘additional
evidence in this case we ought, I think, to be satisfied that the:

(1) (19317).2 K.B., 108, (2). (1913) LL.R., 36 Mad,, 457,
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case is one of formal proof only. The sanction commuuicated in
the telegram, exhibit A, must in order tq satisfy the section
Lave been the act of the Local Government and not of a single
Metnber of such Government.

We have now elicited in Court that this is not the case for
the prosecution and in these circumstances we must decline to
order fresh evidence to be taken, /

We are therefore constrained to allow the appeal, set aside
the conviction and sentence and discharge the accused’s bail
bond on the ground that the requisite sanction has not been
Iproved. I do so with great reluctance as the point in no
way affects the merits of the case but the law leaves us mo
alternative.

Avumg, Jo—I agree.

Sapasiva Avyar, J—After we had pronounced our order
answering in the negative the question whether there was legal
proof that the Governor in Council (that is the Locul Government)
had sanctioned the complaint (the existence of which sauction
was the indispensable foundation on which the validity of
the whole prosecution rested), Mr. Osborme made an oral
application to ns requesting us to exercise our powers as an
Appellate Court nundeg section 428, Oriminal Procedurs Code, to
take “ additional evidence® in proof of the genuineness of the
telegram which had been marked exhibit A by the Magistrate
only for the purpose of identification.

Section 428 says (omitting words unnecessary for our

' purpose) :

“ The Appellate Court (@) if it thinks additional evidenco to
be necessary, (b) shall record its reasons and (¢) may . . . take
such evidence itself.”

‘When the learned Public Prosecutor asked us to exercise
our indubitable power under the above section in favour of the
prosecution I expected that he would make his application in
writing setting forth his reasons, because the law vequired the
Appellate Court to record its own reasons before taking what
the legislature evidently considered as the exceptional course of
allowing additional evidence to be adduced in appeal. If I
remember right it was even suggested to him that even though
wo heard h1s ‘oral application he was expected to file a written
flpphca.tmn m(th_e course of the day. No such written application
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was, however, filed yesterday., The failure on tvhe part of
the prosecution to establish by evidence the very foundation of

their case, notwithstanding that the existence of that foundation -

was denied even during the course of the examination of the
very first witness for the prosecution (namely, Mr. C, Krishna
Nayar) who produced exhibit A on the 26th September 1918;
notwithstanding that that alleged fonndation was again disputed
in October 1918 [vee ground 6 (a) of the Revision Petition] in
the revision case in this Court; and notwithstanding that the
defence insisted on that fundamental defect in the prosecution
cage dnring the final arguments bafore the trial Magistrate, this
glaring failure is, to say the least, extraordinary. The only
explanation given by the learned Public Prosecutor was that the
prosecution erroneously thought that there was nothing in the
objection (as the want of legal proof of the sanction required
by section 196) as it was not argued during the hearing of the
revision petition in this Court, I regret to state that this
explanation to my mind is unsatisfactory.

» Then it was argued that there could be no reasonable doubt
from the common sense point of view that exhibit A represented
a real sanction given by the Governor in Council, that evidence
ot a conclusive character to prove its character as a real sanction
was and is easily available, that to refuse to allow that evidence
to be produced in appeal would lead to the failure of the
prosecniion on a mere technicality and that because even if the
present prosecution fails on this technicality, a new prosecution
could and wonld be lannched at once on the undoubtedly gennine
sanction, exhibit A-2, or on a new sanction, that it would tend
to the convenience of both sides to the saving of expense to both
sides and to economy of time of Courts if the additional evidence
is allowed to be let in.

As regards the first point, there would have been greater
force in it if exhibit A-2 had referred to the existence of a
previous sanction like that stated in exhibit' A and if the trial
Magistrate had not altogether ignored the objection to the want
of legal proof of the requisite sanction in his judgment.

 As regards the second argument, the tendency of my mind

(it T may be permitted to say so) is against allowing mere

technicalities to stand in the way of a decision on the merits, if

it could be reasonably helped, But in a matter of discretion,
71
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it has been almost an invariable rule with Courts not to exercise
it against the accused and in favour of the prosocution, unless in
exceptional cages or where the merits are clearly against the
accused. . (For example unsuccessful comphuncmts are very
rarely zﬂlowed to apply in revision aguinst ordevs of discharge or
acquittal, though our power to interfere cannot be doubted.)
As we have not heard the appeal.yet on the merits, we cannot
ab this stage say that on the ground of not allowing a clearly
or confessedly guilty man to escape, we should exercise our
discretion in fayour of the prosecution. In fact, in a case
involving the consideration of a very diflicult question as to the
scope of the obscure explanation to section 124-A it ie almost
impossible to hold any definite view as to tho prima facie
guiltiness of the appellant at this stage or whether his guilt ia
grave enough to justify the view that it is desirable to allow
additional evidence in order not to allow an offence of a grave
and clear character to go unpunished.
As regards the convenience of all parties and the saving of
expenge and time to both sides, the appellant’s vakil, Mr, A,
Krishnaswami Ayyar, refused to see the benefit of the course
proposed so far as his client is concerned. Further, it is only if
we could be reagonably sure thab, on the failure of the present
prosecution, the Governor in Council would at once launch a
fresh prosecution that the alleged conveniences and sa.v'ings of
time and money would accrue through the cure of the defect in
the present prosecution by the reception of additional evidence,
There is nothing on the record to show that the Governor in
Couneil may not drop the matter altogether on failure of this
prosecution on the technical ground (of want of proof of the
alleged sanction of the 22nd August 1918). It has to be
remembered that the offence under section 124-A occurring in
chapter VI is an offence against the State. Further, the hody
of the section is supplemented by three explanations, of which
the second and third are more in the nature of exceptions than
explanations. The question whether a particular passage alleged
to offend against the provisions of the body of section 124- A ig or
is not saved by one or other or both of these expla,na‘mons 2 and
? is almost always a contested matter and frequently one of great
dubiety. That the gravity of the offence varies according to the
time, the place and the circumstances in which the words were
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spoken or written is clear from the®convicting Court having the
discretion to impose semtences ranging Irom s mere fine to
transportation for life. [See Queen-Empress v. Ramachandra
Narayan(l) as to severe sentences being reserved fof violently
seditious writings in times of public disturbance.] Liberty of
free expression, of the discontents and the misapprobations
at the acts and policies of Government with a view to obtain
desivable alterations and ameliorations, is a fundamental
constitufional right recognized by the British Government,
Whether such expression passes the prescribed bounds and
becomes a danger to the stability of the State, and whether even
when it had passed reasonable limits, it is desirable on grouuds
of State policy to launch a prosecution are questions which the
Governor in Couneil has deeply and anxiously to consider before
sanctioning a prosecution and the like considerations apply in
the case of a prosecution once launched.

Henee, such cases are concerned not merely with the guilt
or innocence of the accused person.and are mot therefore
governed to the same extent as other cases by the consideration
that a presumably guilty parly should not be allowed to escape
from justice on mere techuicalities. As Jewkiys, C.J., seid in
Barindra Kumar Ghose v. Emperor(2)® “the policy of this
saleguard” (thatis the safeguard of & sanction under section 196
by the highest executive authority, the Governor in Council)
is manifest ; the maintenance of this control is of the highest
importance ; and it is beyond the competence of the Local
Government to delegate to any other body or person this
controlling power and the discretion it implies. The question
whether action should be taken uuder chapter VI is more than
a matter of law ; considerations of policy arise and these can
only be determined by the authorities specially designated in
the section.

# Tt would, I think, be opposed to the true intendment of section

196 for the Local Government to abandon to
(its legal or other advisers) and I might add, even to the
Court’: ‘ ‘

“ The discretion and responsibility that properly belongs to
jtself; and I shounld hesitate to take a view of this section that

(1) (1898) LL.R., 22 Bom., 162, at p. 159 (F.B.).
(2) (1910) I.L.R., 37 Oalo,, 467, at p. 489,
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might permit the Goverament to entrast to the zeal of an advocate
or of these by whom Le may be instrucled the determination of the
serious questions involved.”

I think that the important considerations <of policy referred
to in the above weighty observations apply mot only to the
desirability or otherwise of initiating a prosecution under
chapter VI but also to the question whether it is desirable to
launch a fresh prosecution if the first prosecution fails or is
likely to fail on account of technical defects. Such qnestions
are intended by the legislature to be left to the sole determination
and discretion of the Governor in Council. We cannot safely
assume that the reasons of State policy which led to the issue of
exhibit A-2 still continve in the opinion of the Governorin
Couneil ; that, thercfore, they are sure to launch o fresh prosecu-
tion if this fails, and that, therefore, there would be less waste of
time if the fundamenrtal defect in this prosecution is allowod to
be remedied by additional evidence. The above considerations,
in my opinion, distinguish this class of cases to which section
166, Oriminal Procedure Code, applies from other similar cases
where failure of justice for want of sanction under section 195,
Criminal Procedure Code, is prevented by the application of
section 537, Criminal Procedure Code, I think that the intention
of the legislature to give unfettered discretion to the Clovernor
in Council in the matter of the desirability of creating public
excitewment by lnunching prosecutions for offences under
chapter VL is likely to be rather furthered by throwing out this
case on the record as it stands, leaving it to the Government to
fully consider the present conditions and if they consider it
still desirable to do so to initiate a fresh case against the appel-
lants, thanto act on the learned Public Prosecutor’s application to
take additional evidence in this case itself.

Hven assuming that the above distinction is not sound, is it
desirable to sebt up the precedent of permitting an Appellate
Court to take additional evidence not because the Appellate
Court feels a reasonable doubt whether on the evidence, as
it stands, the conviction is justified but because, after being
convinced that the prosecution fails on the ovidence on record,
it qonslders that the negligence of the prosecution might be
excused ? I do not deny the power of the Appellate Court to do
o under gection 428, Criminal Procedure Code, but T am clearly
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of opinion that it should be exerciseds against the accused only
in very exceptional cages. Sitting with Naems, J, to try a
criminal appeal recently, I felt a doubt whether the medical
evidence of a Subordirtate Medical officer was'sufficient to arrive
at the conclusion that the injuries to rib bones found on a buried
and disinterred corpse had been caused by ante-mortem violence.
We had therefore the additional evidence of a higher Medical
officer taken who supported the evidence of his subordinate,
and we then arrived at a decision satisfactory to buth our
minds and coafirmed the conviction for murder. But the present
is not a case where there is evidence which, if reliable, proves
a relevant fact but the Appellate Court feels a deubt on the
point and thinks that additional evidence might throw fresh
light which would enable it to arrive at a definite and satisfac-
tory conclusion. In Empress of India v. Fateh(l) Mr. Justice
MamMO00OD say8s

“When . . . that Couit” (Sessions Court) “takes all the
¢vidence produced by the prosecution and that evidence fails to
sustain the charge, this Court (that is the High Court) will not
except in very exceptional circumstances direct that additional
evidence should be taken. The powers conferred by section 232,
Criminal Procedure Code (of 1872), are not in my, opinion intended
to be exercised in cases like the present in which the prosecution
baving had ample opportunities to produce evidence have done go
and that entire evidence falls short of sustaining the chargs.”

In Jeremiah v. Vas(Z) SuxparA AYYAR, J.,says at page 467

“ At any rate, it (section 428) does not appear to be applicable
where the prosecution having had ample oppbrtunitie:_s to produce
evidence has failed to do s0.” P

When that case went before Bewsow, J., owing to differ-

ence of opinion between SuNpaRA Ayvak and Prinuies, JJ., that
learned Judge did not dissent from the above enunciation of
the law but on “ the affidavit of the couipla;ina.nt’s counge} in the

Magistrate’s Court’’ and “ the report of the Magistrate ” held

it to be olearly established-——

© “That the prosecution was prepared to adduce evidence of the
publication “of the libel, but that when counsel procedded fo adduce
his ewdence, the Magistrate intervened and stated that it was

unnecessary.”

(1) (1883) LLR., 6 All, 217. (2) (1913) LL.R., 86 Mad., 457,
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Thus Bensox, J., differed from Suxpara Ayvas, J., on the
question whether the prosecation had “had ample opportunities
of adducing evidence ” ““and yet had fuiled to do so’” and sohe
felt hinself justifiel in calling for additiohal evidence.

There 18 no affidavit filed in the present case to the effect
that the prosecution while prepared to adduce evidence were
not given opportunities to addnce it and, as I have said already,
the learned Public Prosecutor was not even- prepared to state in
a written application the grounds on which he desired indul-
gence for the prosecution and (if I understood him aright) was
not prepared to say definitely which witness or witnesses he was
going to examine and whether the additional cvidence related
only to the fact that the message delivered at the Qotacamund
Telegraph Office transmitted from Ootacamund and correspond-
ing with exhibit A was signed by the Chief Secretary or also
to tha questions whether the Local Government in this case
(that is the persons authorized by law to administer the Executive
Government of the Madras Presidency a3 defined in clause 29,
section 3 of the General Clauses Act) sanctioned the pfosecw
tion or one Member alone of the Government gave the sanction
taking on himself the sole responsibility of tho Local Govern-
ment and then the Chief Secretary sent the telegram taking
that decision of the single Member as that of the Local Govern-
ment. (I do not intend to express any opinion at this stage
whether such a decision by a single Member under departmental
rules would in the eye of the law be treated as the act of the
Local Government, but it has to be noted that the defence ook
the objection at the earliest stage that an ‘individual’ Member or
Members of the liocal Government cannot exercise the power
under section 196 in the name of the Government.) After I had
written this opinion I found that at the last moment a written
applicabion was filed for the prosecution, praying for the teking
of additional evidence; but it gives no further definito informa~
tion and therefore does mot materially affect the cogency to
my mind of the reasons I have attempted to make clear. The
statements made by Mr., Durai Raja in answer to my Lord’s
questions in no way tended to the further elucidation of the
exact scope of the additional evidence. The diseretion to be

‘exercised by the Appellate Court in teking additional evidence

is not an arbibrarz discretion as is shown by the provision that
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it ¢ shall record its reasons . Surely i¢ should not be exercised,
especially against the accused, in a criminal tase where under
similar circumstances the Court of Appeal hearing a civil
‘appeal would not adnfit additional evidence' on appeal under
Order XLI, rale 27, of the Cods of Civil Procedure (which also
directs the Appellate Court to record its reasons before admitting
additional evidenes). In Arasappa Pillai v. Manika Mudaliar(1)
and Safis v. Takurdas(2) it was held that where no evidence
or insufficient evidence had been offered on a relevant point in
the Court of First Instance by a party who had ample oppor-
tunity to adduce all bis evidence, an Appellate Court onght not
in appeal to allow his application to addnce further evidence on
that point. For the above reasons I concur with my Loxd in
allowing the appeal.
K.B,

(1) (1914) 16 M.L.T, 301, (2) (1017) 25 O.LJ., 478,
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