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decree was given for the defendant, The ground on which this
decision was based was that a suit for accounts against an agent
necessarily involves an undertaking by the plaintiff to pay to
the defendant any sum that may be found due to him. This,
I think, is taking a somewhat large view of the intention of a
plaintiff in such a suit, for it could rarely be his intention to
bring a suit in order that a decree might be given against him.
On principles of equity, therefore, I think that the defendant's
claim to a decrece should be disallowed on the ground that
such & decree would have the offect of enabling him to evade
the law of limitation. In that view I agree in the order
proposed.
E.R.
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Malicions prosecution—Prosscution by the police—Report made by o person to
village munsif of theft by another—Investigation by police~Prosecution for
theft snstituted and conductad by police—Acquittal—Suit by accussd for
damages for malicious prosecution against informant, whether maintainable.
A suit for damages for malicious prosecntion is maintainable, by a person who

wag prosecuted by the police and acquitted, againgt another who had mads the

report containing melicionsly false information against the former to a village
munsif, a8 the result of which the police ufter investigation launched and

conducted the prosecution, even though the informant was mot the prosecutor
in the cyiminal cage,

Nerasinga Row v. Muthaya Pillas, (1908) LL.R., 26 Mad., 862, dissented from
Gaye Prasad v, Bhagat Singh, (1808) LL.R., 80 All, 535 (P.C.), referred to.
Seconp APEAL against the decree of J. T, Giutnseie, the Distric
Judge of Salem, in Appeal Suit No. 8 of 1017, preferred against
the decree of K. S, Kopannarava Avvar, the Prinecipal
District Munsif of Salem, in Original Suit No. 887 of 1915,
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* Becond Appeal No. 882 of 1918,
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The plaintiff sued to recover damages «for malicious prose-
cution against the defendant who had sent a repor} to a village
munsif, charging the plaintiff and his father with having com-
mitted theft of his buffalo, as a result of which report the police
made an investigation and instituted and conducted in the
Court of the Divisional Magistrate the prosecution of the plaintiff
and hig father for theft. Both the accused were acquitted of
the offence after trial by the magistrate. The plaintiff sub-

- sequently instituted the present snit for damages for malicious
prosecution against the defendant, alleging that the allegations
against him were malicionsly false. The defendant pleaded,
inter alia, that the suit was not sustainable on the ground that
the prosecution was not instituted or conducted by him, but that
the police had after full investigation satisfied themselves as to
the propriety of instituting the criminal prosecution against the
plaintiff, and that the defendant was not inlaw or in fact the
prosecutor in the case so asto be held liable for malicious prose-
cution. The defendant relied on the ruling in Narasings
Row. v. Muthaya Pillai(1). The District Munsif, who tried
the suit, overruled this objection and, having found that the
allegations against the plaintiff were maliciously false, awarded
damages to the plaintiff. - On appeal the District Judge, holding
that the ‘suit was not maintainable against the defendant, as he
was not the prosecutor in the criminal case against the plaintiff,
reversed the decree and dismissed the suit, The plaintiff
preferred this Second Appeal.

8.. 8. Ramachandra Ayyor for the appellaut.

C. Srintvase Ayyangar for the respondent.

The Junemrnt of the Court was delivered by
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Ayuive, J.—Appellant sued respondent for damages for gyumwa, J.

malicious prosecution. He got a decree for Rs. 100 in the
Munsif’s Court. The District Judge set it aside on the ground
that respondent could not be said to have prosecuted appel-
lant, because he only made a report to the village munsif,
as a result of which the police after investigation launched and,
conducted a prosecution for theft against appellant and his
father. The authority relied on is the ruling of this Court in
Narasinga Row v. Muthaya Pillai(l).

(1) (1908) LL.E., 26 Mad, 362,
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Any person desirous of setting the criminal law in motion
against another in vespoct of an act amounting to a cognizable

‘offence «an do go in three ways :—

(1) He can present a complaint to a magistrate having
jnrisdiction who will thereupon take action under chapter
XVII, Crimital Procedure Gode.

(2) Ue may give information to an officer in charge of a
police station who will take uction vader chapter X1V, Criminal
Procedure Code.

(%) Hemay (inthe case of all non- bmlmh]e and certain other

offences) give information t» the headman of his village who is

bound under section 49, Criminal Procedure Code, to forthwith
commupicate the informution to the nearest magistrate and
to tho officer in charge of the nearest police station. 1t then
becomes the duty of the police officer to investigate the case
a8 laid down in chapter X1IV.

Method (3) in fact only differs from method (2) in that
the village headwan being the officer presumably most acces-
gible to the person giving information is made the channel
of communication to the police officer. It was the method
adopted in the present case: and, as the District Judge himselt
recognizes, the fact that this indirect method of communicating
with the police was resorted fo makes no difference to the
defendant’s liability for damages. The contention s that
whenover the prosecution in Courb is instibuted on a police -
report under section 178, Criminal Procedure Code, the person
who furnished the original information to the police whether
directly or through the viliage headman is not respomsible for
the act of the police and camnot be sued for damages for
malicious prosecution.

This certainly seems to me to be the meaning of the learned
Judges in Narasings Row v. Muthaya Pillai(1), but with all
respect Tam unable to agreo. If it be conceded that a person is
liable for damages in respect of a proseontion on the ground that
it was instituted on maliciously false information communicuted
by him to the Court in the shape of a complaint under rection
200, Criminal Procedure Code, why should lie not be equally liable
where l:e induces the police by maliciously false information to-

e,

(1) (1903) LL.R, 26 Mad., 362,
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send the case to the mnagistrate under sectjon 170, Criminal
Procedure Code? No doubt it is the duty of the police to
hold an investigation as laid down in Chapter XIV bef. ro
sending the case to the magistrate, with a.view to verifying
as far as possible the truth of the information furnished to
them. But a similar duty is cast on the magistrate receiving
a complaint; he must examine the complainant ou outh (scetion
200) and if not satisfied of the truth of the complaint he may
hold or divect a preliminary inguiry (section 202} and he only
takes action against the accused person by the issue of process
under cection 204, Criminal Procedare Code, if he is of opinion
that there is sufficient ground for proceeding. The fact that
some officer, whether policeman or magistrate, has to form an
opinion on the apparent trnth of the informant’s information
before the prosecution proeseds is no more reason in the one
case than in the other for exonerating the informant from
liability for what follows. It is in ezch case his false informa-
tion out of which the prosecution arises and it makes no
difference whu.ther the person led astray in the first instance is
the police officer or the magistrate, The police, or as the form
usually runs, the King-Emperor, may be the nominal prose-
cutor ; but the person primarily responsible for the prosecution
is the pcrs:on who furnished the false information on wlxich the
pohce act.” “Qui facit per alium, facit per se.” The true
principles on which 1e=pons1b1hty for the prosecution should be
fixed are laid down by their Lordships of the Privy Council in
Gaya Prasad v. Bhagat Singh(l). They are at pains to make
it clear that it is not enough to say (as the learned District
Judge has in effect said here) that the prosecution was iusrituted
and conducted by the police.  The whole circumstances of
tho case must be looked to.

It is true that their Lordships in theic _]udgmenb referred
to the judgment of this Court in Narasinga Eow v. Muthaya
Pillai(2) and add : .

~ “The principle here laid down is sound enough if properly
understood and its application to the particular case was no doubt
justified , but in the opinion of their Lordships it is not of universal
application.”

(1) (1908) L.L.R., 30 All, 525 (©.C.).
(2) (1803) LL.R., 26 Mad., 862,

PRRIVA
GoUuxpaN
v
KurpPa
GuI'NDAN,

Aviixg, J.



Pariva
G-OUNDAN
Ve
Korpa
(GOUKDAN,

Avuiyg, J,

834 THE INDIAN LAW REPORTS [VOL. XLIT

I cannot understand thls as meaning thabt their Lordships
considered the facts of that case and endorsed this Court’s deci-
sion om them as correct. "o do so womd, as it seems to me and
if T understand the Court’s decision aright, run counter to all
the rest of their Lordships’ judgment. The language suge
gests to me that they deemed it unnecessary to consider the
correctness of the decision in that particalar case; rather, they
wished to point out that while it might be correctit was based
on & principle which was not to be universally applied. If, as I
presame, they had only the report in the Indian Law Reports
series before them, they may well have been misled. The latter
is very incomplete and contains nothing to suggest that any
of the Courts which dealt with the case found the prosecution
to be as a fact malicious. It recites that the District Munsif
found that it was not, but it fails to state, what we have
ascertained from the original record, that the Sub-Judge who
was the final Judge of faet found,

“That prosecution of the plaintiff by the first defendant was
malicions and without reagonable and probable cause.”

With all respect I do not think their Lordships realized that
the Bench of this Court had in effect held that evon if the infor-
mation to the police was maliciously false the plaintiff’s suit for
damages could not snceeed simply because the case hvving heen
taken up, on a police report [section 190 (1) (b), Criminal Proce-
dure Code], the police and not defendant must be regarded as
prosecutor.

From such a pxoposﬂ;mu which is clearly conbrary to the
views expressed in the rest of their Lordships’ judgment I must
respectiully dissent.

It is not inappropriate in this connexion to draw attention:
to the view taken by this Court as to the applioability of section
211, Indian Penal Code, to cases such as the present one. The
matter is fully, discussed by a Full Bench in the Sessions Judgs of
Tinnevelly Division v. Sewan Chetiy(l), and according to the
opinion of the majority, theaction of defendant in thiscase, provid-
ed the information given by him to the village headman was mali-
cionsly false, wounld render him liable to prosecution for an offence
under section 211, Indian Penal Code. It would be a curioun

« (1) (1909) L.LB, 82]Mad,, 268,
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anomaly if an aotion for damages against him could not be
sustained on the same facts.

[ would set aside the’ decree of the District Judge and direct
him to restore the appeal to file and dispose of it in the light of
the above remarks. Costs in this Court to be costs in the cause.

K.R,

APPELLATE CRIMINAL—SPECIAL BENCH.

Before Sir John Wallis, Kt., Chief Justice, Mr. Justice Ayling
and Mr, Justice Sadasiva Ayyar.
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Criminal Procedure Code (det V of 1898), s3. 196 and 428— Prosacution for offence
under sectfon 124-4, Indian Penal Code—Sanction by whom to be given—Looal
Government—Sanction by one Member of Qovernment alone, whether suffi-
aient—Banction after complaini, whether walid—Sanction by telegram—
Proof of sanotion—Telegram purporting to be sent by @overnment—Presump-~
tion a3 to sendere~Evidence Act (Inds'a.ﬁ), sec. 88—O0bjection, overruled by
Magistrate—Conviction—Appeaal—Additional evidence on appeal as to proof
of sanction, ¢f can ba.permitted—Policy tn granting eandtion under section
196, Oriminal Procedurs Code.

Banotior, given after the filing of the complaint, does not fulfil the require-
ments of section 196, Criminal Procedure Code,

Barindra Kumar Ghose v. King-Emperer, (1910) LL.R, 87 Calo., 487,
followed. '

8anction grinted under section 196 of the Code must, in order to satisfy the
gection, have been the act of the Local Government and not of & single Member
of such Government, ‘

Bection 88 of the Evidence Aot forbide the raising of auy presumption as
wto, the person by whom a telegram is sent, and the Act doea not contain any
gpecial provision as to telegrams purporting to emanate from Government.

Where therefors a telegram containing a sanction to prosecute aperson
under section 124- 4, Indian Penal Code, purported to he despatohed from Qotaca-
mund and Yo he signed “Madrss * which is the telegraphic name of the Chief
Secretary to the Govornment of Madras, there was no presumpiion as to the

* Criminal Appeal No. 17 of 1010 and Oriminal Miscellaneous Petition
No. 148 of 1910. ’
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