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are some observations by way of obiter in the judgment of  TUmma
MuxerJee, J., who invokes the aid of justice, equity and good EA&:?E’EO,
conscience in favour of equal apportionment to all decree-holders, , =
It hag been laid down by the Judicial Committee that under section Usuan & Co.
53 of the Transfer of Property Act if one creditor is prefexred SRAHAGIRI
by a debtor honestly that would not be a preference which AY¥4% -
would avoid the transaction. I am referring to this for the purpose
of showing that a person who is diligent enongh to get from hig
debtor his rightsis not to be asked to give them up becanse
there are others who have similar rights but who have not taken
steps to enforce them. If there is any one principle which
guides our Courts, it is the principle of enabling persons who are
diligent enongh to secure their rights to get full satisfaction of
their claims withont compelling them to share the property of
the judgment-debtor along with others who did not move
promptly in the matter.

I would, therefore, allow the petition and set aside the order of
the District Muonsif and direct him to proceed with the matter
in the light of the above observations.
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Specific Reitef Act (I of 1877), see. 42-——Hindu Law—Suit by a Hindw for a
declaration that a will alleged to have been sxecuted by another member of the
family giving his widow power to adopt i8 forged—Maintainalility of.

A member of a Hindu family oan maintain & puit under section 42 of the.
Bpecific: Relief Act for a declaration that a will alleged to have been exe-
cuted by another member of the family giving his widow power to adopt is a
forgery.
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Bobla Padmanabhudu v. Bobbe Buchamma (1918) 85 M.LJ., 144, followed ;
Sreepadam Venkataramanna v. Sreepadem Ramalakshmamma (1912) LY.R, 85
Mad., 592, not followed.

AppEAL against tho decrec of V. R. Kurrvswamr Ayvar, Subordi-
nate Judge of Kistna at Bllore, in Orginal Buit No. 650 of 1917,

One Mallampalli Patteyya alias Pattisachelam died about the
end of Angust 1914, leaving his widow, the defondant, who
alleged that he had loft a will giving her power to adopt a son.
As she was a minor, her father presented the will before the
Sub-Registrar for registration, who registered it as genuine in
spite of the oppositivn of the plointiffs, The plaintiffs then
brought this suit against the widow for a declaration that the
will was a forgery, alleging that the deccased was a minor and
an undivided co-parcener with the plaintiffs and that the will
was a fabrication by the father of the defendant. 'Tho defendant
pleaded that the will was gennine, that the mere oxecution of
the will did not give the plaintiffs a cause of action, that her
husband was divided in statns from the plaintifis and that
though he was a minor at the time of making the will, the same

"was valid in law asit did not dispose of any proporty but only

gave hor power to adopt.  T'wo issues were framed +—(1) whether
the alleged will giving power to adopt having been executed
admittedly by a minor is not valid, and (2) whether the plaintiffs’
suit is maintainable. Relying on the authority of Sreepadam
Venkataramanna v. Sreepadam Ramalakshmamma(l), the
Subordinate Judge dismissed the suit on the second isgue.

The plaintiffs preferred this appeal.

V. Suryanarayana for the appellants.—The plaintiffs have a
cause of action and the suit is maintainable. I rely on Bobba
Padmanabhudu v. Bobba Buchamma(2) as enunciating the
sounder view which disseuts from that in Sreepadam Venkata-
ramanna, v. Sreepadam Bamalakshmamma(l).

V. Bamadoss for the respondent.—The suit does not le.
Mere execution of the will containing only a power to adopt
without an actual adoption does not give a cause of action ; see
Sreepadam Venkataramanna v. Srespadam Ramalakshmamma(l),
Bama Bow v, The Raja of Pittapur(8), Suudagar Singh v.

(1) (1912) LLR., 85 Mad., 599, (2) (1918) 85 M.L.J., 144,
o : (8) (1019) LL,R., 41 Mad,, 219,
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Pardip Narayan Singh(l), Janaki Ammal v. Narayanasams Soravva
Aiyer(2), Jaipal Kunwar v. Indar Bahadur Singh(8). No suit  pww.-
will lie to set aside an oral consent of a reversioner to adopt, FPUENAMMA.
When there is a difference of opinion in same Court the proper
procedure is to refer the matter to a Full Bench: see Buddha

Singh v. Laltu Singh(4).

WarLes, C.J.—The Subordinate Judge has proceeded upon the Warxs, CJ.
anthority of the decision in Sreepadam Velkalaramanna v. Sree-
padam Ramalalishmamma(5), but this caso has been dissented from
in Bukba Padmanabhudu v. Bobba Buchamma(8), which 1 prefer
to follow. I am unable to agree with the observation in the
former case that section 42 of the Specific Relief Act does not
authorize such a suit as this. The effect of the widow setting
up a will giving her power to adopt is in my opinion to challenge
the absoluto right of the plaintiff to succeed on her death if he-
survives her and to convert him in the langnage of English Law
from an heir apparent into an heir presumptive. The rule that
Courts in India will not entertain a suit by the plaintiff for the
declaration that he is a nearer reversioner than the defendant
is rot in my opinion based on the view that such a suit does not
come within the terms of section 42 but on the settled practice
of the Court in the exercise of its discretion under the section
and has been so treated by Lord Varxer of Waddington in
Saudagar Singh v. Pardip Narayan Singh(l). Where a will
giving anthority to adopt is being set up by a widow it is expe-
dient that the question should be settled at once and not left
open until the best evidence has disappeared, and & suit such as
this may therefore be regarded as in the nature of a suit quia
timet. I would allow the appeal, reverse the decree, and remand
the suib for disposal according to law.

Costs will abide the result.

Aviivg, J—I agree in the order proposed and adhere Avrine,J.
to my opinion expressed in Bolba Padmanabhudu v, Bobba
Buchamma(6). ‘

HN.R.

(1) (1918) LL.R., 45 Calo., 510 (P.0.)
(2) (1916) I.L.R., 30 Mad,, 634, at p. 638 (P.0.).
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