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equitable reliefs especially as in this case we ars dealing Erwsma

with material that has been excluded from the purview of the Sﬂ::m
Act by express words: vide section 117. The provisions as to %’;}’T‘?”

forfeiture in the Transfer of Property Act do not coincide with  ——
those enacted in the Conveyancing Act which does apply to agrl-‘. Waptzs, J.
cultural leases. There is, however, no statutory bar to our
_seeking guidance from English Law and T entirely agree with the
learned Chief Justice that Courts of Equity would not grant relief
in the present case. For these reasons I agree that the appeal
should be allowed. . ‘
Koxaraswanr Basrrr, J.—I agree with the judgment of my Kowara-

Lord and have nothing to add. SA:::I:\:IJ.

N.E.

APPELLATE CIVIL.
Before Mr. Justice Ayling and Mr. Justice Seshagiri dyyar.

MUHAMMADEN ABDUL SAFFUR ROWTHER AxD ANOTHER " 1919,
(DerexpaxTs Nos. 1 AND 2), APPELLANTS, gemvarys

e,

v.

HAMIDA BIVI AMMAL axp 1wo OTHERS (PrLAINTIFY
ANp DrrEnpants Nos. 3 anp 4), Resroyprats.®

Interast dct (XXXIT of 1830)—Award of inferest, as dumages, apart from the Act.

Tho Tntorest Act (XXXIT of 1839) is not exhaustive of all.cases where
interest is allowable. The Act while gpecifically allowing interest in all cases of
“ debts or sums certain payable ab a certain time or otherwise’ saves by its
proviso other cases in which it is legally allowable.

Where tho suit was for a sum of money which would be payable to the
plaintiff (a Mohammadan lady) ag for her share on taking accounts of the
business which was carried on by her father while he was alive and which
was continued by her brothers, the defendauts, after his death, wherein the
amonnt due to tho plaintiff was utilized by ber brothers,

Held, (1) that the proviso in the Interest Act applied to the case and
(2) that 6 per cent interost was payable as dnmages on the amornb duo

to the plaintiff,.

Miller v. Barlow, (1871) 1.R., 8 P.C.C., 738, and Hurro Perszud Roy va Sham
Pgrsaud Roy, (1878) I.LL.R., 8 Cale.,, 684 (P.C.), followed'; Kamelomml v.
Peerumeera Levvai Rowthen, (1897) LLR,, 20 Mad,, 481, Subramania Aiyar w.
Subramania Aiyar, (1908) I.L.R., 81 Mad., 250, and Kalyan Das v. Magbul
Ahmad, (19 18) 1.L.R., 40 Al),, 497, distingnished.

% Appeal No. 390 of 1917,




. ABDUL
Barrun
RowTHER
o,
Haimina Bivy
AMMAL,

462 THE INDIAN LAW REPORTS [VOl. XLII

Arrran against the preliminary decreo of K. 8 Konavparima
Avvar, Subordinato Judge of Tuticorin, in Original Suit No. 70
of 1916,

This was a suit for partition and accounts bronght by a
Muhammadan lady against her brothers and sisters, who were
ca-heirs to hor deceased father who was carvying on o eloth {rade
and who died in 1911, leaving behind him valuable movable
and immovable properties, the subject-matter of the suit. The
plaintiff alleged that the share due to her was, in spite of her
demand, uot given toher, but was utilized by lier brothers, defond-

“ants Nos. 1 and 2, in the trade which they continued to carry on

alter the father’s death. The defendants Nos. 8 and 4 were the
sistors of tho plaintiff, The defendants, while admitting that
the plaintifl’s share was ulilized in the trade, pleaded, inler alia,
that the deceased never received any intevest from his debtors,
that the defendants Nog. 1 and 2 neither received nor paid any
interest in their dealings with others and that the plaintiff was
therefore not entitled to interest., The Subordinale Judge found
that, thongh tho deceased father did not receive any interest, tho
defendants were receiving and paying interest in their dealings
and gave tho plaintiff a decree for partition allowing 9 per cent
intorest on the amount that might be found due to her on taking
accounts. Defendants Nos. 1 and 2 proferred this appeal.

Tho Hon, T. Banga dchariyar (with . R, Subrahmanyn
Ayyar) for the appellants.—Interest on the plaintiff’s share of
her (ather’s assets cannot bo given, The share is not'n * debt op
sum certain’ within the Interest Act; see Kamalammal v.
Peerumeera Levvai Rowthen(1), Subramania Aiyar v. Subramania
Aiyar and others(2), Kalyan Das v. Maghul Ahmad(3), Marian
Beeviammai v. Kadiri Mesra Sahib Taragan(4), London Chatham
and Dover REailway Company v. South Fastern Railway
Company(5), Gowri v. Naraina Muchinthaya(6), Qanesh Baksh
v. Barihar Baksh(7).

The Hon. Advocate-General (8. Srinivasa 'Ayyangar with
K. Baja Ayyar) for tho plaintiff, first respondent.—The seotion
of the Interest Act does mot apply, but its proviso applies

(1) (1887) LL.R., 20 Mad., 481, () {1908) LL.R, 81 Mad., 250,
{8) (1418) 43 AlL,, 497, nt p. 504 (P.0.). - (4) (10i5) 29 1.C., 275
{8y (1898) A.C., 429, nt p, 436, (5) (1917)'43 1.0,, 664

A7) (1904) LL.R., 26 AlL, 269 (P.C.).
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and interest can be awarded as damages in cases of unascertained
sums by & Court of Hquity and. Tndian Courts are Courts of Law
and Fquity ; see also section 73 of the Contract Act. Flvenin
London Chatham and Drver Raslway Company v. South Eastern
Railway Company(1), regret is expressed that interest is not
allowed in England owing to a settled practice. There is no
such settled practice in India—see Madras Civil Courts Act,
- pection 16, Miller v. Barlow(2), Hurro Persaud Roy v. Sham
Persaud Boy(3), Lakshme Narasimhae v, Lakshimamma(4), dla-
gappa Chettiar v. Muthukumara Chettiar(5), Hhetra Mohan
Poddar v. Nisht Kumara Saha(6), Mokamaya v. Ram Khela-
wan(7), Ahmed Misaji Saleji v. Hashim Bbirahim Salejé"(S),
Chajmal Das v. Brij Bhukan Lal(9), Hamira Bibi v, Zubaide
Bibi(10), The Collector of Ahmedabad v. Lavji Mulji(11), Fakir
Mahammad v. Bangiah Goundan(12), Rudger v, The Comptor
D’Hs Qompte De Paris(13). Interest is payable also for another
reagon, My client wasa minor at her father’s death. The defend-
ants Nos. 1 and 2 stand in fiduciary relation to the plaintiff
whose monay they have utilized. Section 88 of the Trusts Act
‘applies—see its illustrabions and sections 23 and 95; Dolker v.
Somers(14) ; Lindley on Partnership, pages 631 and 682 ;
Halsbury’s Laws of England, volume 21, pages 87 to 40.

The Hon. T. Ranga Achartyar in reply.—Section 88 of the
Trusts Actapplies only if any advantage is gained. Section 28
of that Act will apply omly if a trustis slleged and proved,
One co-sharer is not bound to account to another; Stvanarasa
Reddi v. Duraiswami Reddi(15). This case will not .come under
the proviso to the Interest Act ; see Caledonian Railway Company
v. Carmichael(16). The cases quoted by the other side were
cases of fraud and wrongful detention which is not the case

(1) (1898) A.0,, 429, at p. 436.
(2) (1871) L.R,, 3 P.0.C., 788, at p. 740,
(8) (1878) LL:R., 8 Calc., 654, atp. 660/ (P.C.).
(4) (1918) 25 M.L.J., 531, at p. 534, (5) (1918) LL.R., 41 Mad,, 816,
- (6) (191B) 22 O.W.N., 488, at p. 490,  (7) (1911) 15 C.L.J., 685,

(8) (1915) LL.R., 42 Oalo., 914 (P.0).  (9) (1895)LL.R.,17AlL, 514 (B.0)

(10) (1918) LL.R., 38 All, 581, at p. 588 (P.C.)..
(11) (1911) LLE., 35 Bom, 235. (12) (1913) 1 L.W., 181,
(18) (1871) L.R., 3 P.C., 465, at p.476. -
(14) (1884) 8 LJ. Ch. (N.8.), 200 8.0., 89 H.R., 1095,
(15) (1018) LLR., 41 Mad., 861, at p. 869,
_(18) (1870) 2 Hootoh Appenls, H L., 56,4t p. 66.
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Annurn bere.  Interest at 9 per cent is too mueh; 0 por cont iy the

ATPUR
R!Zw'rumu usnal rate,

oo B E. 8. Chidvmbaram Pillei and ]’ N. Marthandam Pillai for
Asusn,  second and third respondents,
The dupuiment of the Court was delivored by
Snsuaares Sperracirr Avvar, Jo~This is o soit by o Muhammadan
Avvak e aesharer for recovery of her shave of her Tather’s property from
her brothers and sisters.  The right of tho plaintiff who was a
minor o suo was denied in the Court below but has not been
pressed before us.  The only two points which My, T\ Ranga
Achaviyar argned were: (1) whether the plaintiff is entitled
10 mesne profits npon tho inmoveable property and (2) whether
she is entitled to interest upon her sharo of tho apscts of the
partuership carried on by ber father. On the first quostion it
was pointed out to us that in the Court below there was mo
allegation that mesne profits were not payable, There is no
issue upon tho point, and there is no discussion in the judgment
of the Court below about it. Issne 6 agsnmes that the plaintiff
was entitled to mesne profits, and only raises the question of the
deduetions claimed by the defendants in their written stutement,
Under these circumsgiances wo refused to allow the learned vakil
to argue that point before us.

The second gnestion has been argned elaborately by Mr.
Ranga Achariyar for the appellant and hy the learnod Advocates
General for the respondent. We have come to the conclusion
that the decree of the Court below is right thongh not for the
reasons given by b, Tt is clear from the adhimissions in the writben
gtatement and fromn the evidence in the case that the ghare of the
plointiff in the firm’s assets was utilized by the first and second
defendants in thy tradoe carried on by them and that profits were
derived from that trade. The amount of profits nlone had not
been' ascortained.  The learned vakil for the appellant rolied
wpon Kamalammal v. Peerumeer o Loveai Rowthen(1), Subramansa
Asyar v. Subramanin diyar and others(2), Kalyan Das v. Maghul

- Ahmad(3) and the earlier Madras cases and contended that as
10 notice of demand was made, no interest wos allowable under Act
XXXII of 1889. All of them wore cases underthe Act. Tu the
ﬁrsﬁ Vplace it must be pointed out that the Intarasb Aot i ia not

LB 20 Mad,, 481, . (%) (1908) LLR, 81 Mad, 280,
{8). (1918) L.L.R., 40 AlL., 497 (P.0:).
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comprehensive of all claims to interest. Withont going into
details, it may be mentioned that the object of 3 & 4 Will,,
42, 5. 28, which was extended to India by Act XXXIT of 1839
was to vepeal the Usury laws relating to interest. Prior to the
enactment of 8 & 4 Will. there was a law in the reign of
Edward the Confessor which absolately prohibited Courts from
awarding interest in sunits upon moneys lent. Aftempts were
made in the reign of Henry VIII to mitigate the rigour of
this prohibition. 8 & 4 Will,, e. 42, was enacted with a
yiew to meet such a demand, Itis clear from the language of
the Act that the provisions dealt with only a particular class of
cases, and enabled the Courts to give interest at the current rate
under certain conditions. 'The framers were anxious that the
right of interest, if any, otherwise possessed should not be inter-
fered with by this enactment, and inserted the proviso to the
effect that interest shall be payable “in all cases in which it
is now payable by law.” In India also ancient texts can be
quoted to show that there was a prohibition against the taking
of interest on moneys lent. One text of Manu exemplifies the
abhorrence felt by the ancient sages on this question. Manu
stated :

“ Neither & Brahmin nor a Kshatria, though disbressed, mnst
receive intérest on loans ; but each of them, if he please, may pay a

Apsun.
Sarvozr
RowTHER
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Hamroa Brvy
AMMAL,
HrsgAGIRT
Avyar, J,

small interest permitted by law, on borrowing for some pious use, -

to the sinful man who demands it”;

see Colbrooke’s Digest, page 28. It looks as if when 8 & 4
Will. was extended to India, these provisions contained in
the Hindu Law were kept in mind. It is therefore clear that the
Interest Act is not exhaustive of the subject.

There is another diffioulty in the way of applying the Interest .
Act to the present case. To attract its provisions the amount in .

dispute must be a debt or a certain sum payable at a certain time
or otherwise, What is claimed now is a sum of money which on
taking accounts would be payable to the plaintiff as her share.

It was held in Omrita Nath Mitter v. Administrator-General of

Bengal(1) that unless the amount is settled the Actis not applic-
able. TIn London Chatham and Dover Railway Company v. South

(1) (1898) 1.LR., 25 Cale., b4
$3-a
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é’;’;‘;’j‘; Eastern Railway Company(l) a claim to payment undor a building:
Rowrsen  comtract to be paid monthly on the certificate of the Engincer was
Hawna Buyx Bold not to be a debt or sum cortain if the amount was dispated ;
ANMAL. 500 also Hill v. Soulh Staffordshire Railway Company(2). Tn Ward
Besracint v, Byra(3) it was held that a balance of account ig not a sum certain
ATTAR, I ithin 8 & 4 Will, c. 42, The Calentta Iligh Courtin Rutnessusr
Biswas v. Hurishchunder Bose(4) acted on the same principlo.
Therefore the Interest Act has no application to the oase before

ug, and consequently the decisions relied on by the learned vakit

for the appellant have no bearing on the matter we have to decide.

On the other hand the cases to which the learncd Advocate-

General drew our attention establish that the Act was nob in-

tended to affect payments of interest or compensation in matbers

nob coming strictly within the letter of tho law. In Miller v.
Barlow(5) the Judicial Committee point out that Tndian Courts

are Courts of both of law and of equity and that they can award

as damages interest not covered hy the Act. In Hurro Persaud

Roy v. Sham Persaud Roy(6) a similar principle was ennnciated

by the Judicial Committee. In Hamira Bibi v. Zubaida Bibi(7)

which was a case of dower, the Judicial Committee after saying

that the Interest Act was mot applicable allowed interest as
damages. See also dhmed Musaji Saleji v. Hashim Ehrahim

Saleji(8) another deocision of the dudicial Committee. There are
decisions of the High Courts in which interest was allowed apart

from the Act—Alagappa Clettiar v. Muthukumara Chettiar(9),

Fakir Muhammad v. Rangiah Goundan(10), Khetra Mohan

Poddar v. Nishi Kumara Saha(11), Mohamayav, Ram Khela~
wan{12), Chajmal Das v. Brij Bhukan Lal(13) and The Collector

of Ahmadabad v. Lavjs Muljs(14). Mr. Ranga Achariyar contend-

ed that the above cases proceeded upon the prineciple that there

wag an established practice as to interest regarding the matter

deslt with in them, and that the principle should not be
extended to the case of Muhammadan lady claiming interest

on an nnascertained sum of money due to her as her share

of the trade,  We fail to see any difference in principle between

(1) (1892) 1 Ch., 120 ;s.c, (1893) 4, C., 42D,
(2) (1874) L. R., 18 Equity Ce,sas, 154 (8) (1880) 15 Ch ., 180.
(4) (1885) LL.E., 11 Calo, 221. (5) (J871) L:B., 8 P.0.C., 733.
#(8) (1878) LL.R., 8 Calo,, 654 (7) (1918} ILR 38 A, 581 (P.C.).
L5 4:2 Oalo, 914 (P.C.). (9) (1918) I, LR,M Mad,, 918,
1L (11) (1015) 220.W,N,, 488,
o, (18) (1868) LLRy 17 AIL, 611 (P 00,
14y (1831 L. R., 85 Bom, 265.
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the cases to which we have referred and the case mnow before  Ampux
us. The only decision which supports Mr. Ranga Achariyar vhiﬁmls
is Marian Beeviammal v. Kadir Meera Sahib Taragam(l). In . B
AMIDA Bz

that case there has been no discussion on the question and  Awwar
the reference to the earnings of interest shows that the decision S xSHAGIRL
should be confined to the facts of the ease. The learned yakil AYYAR,J.
for the appellant relied very strongly upon the observations
of the noble and learned Lords in Zondon Chatham and Dover
Railway Company v. South Hastern Railway Company(2) for
the proposition that in matters outside the Interest Act mo
interest i8 payable, The noble Lords who took part in the
discussion, especially Lord Hrrscrern, point out that there has
been a course of decisionsin England which tied the hands of
Courts from awarding interest on equitable grounds ; and they
regretted that they were obliged on the principle of stare decisia
to decline to reopen the question. There .is no such ecourse of
decisions in this country. On the other hand the Privy Council
held very early that on principles of equity, justice and good con-
science which are specially referred to in the Civil Courts Act,
the Courts in India are at liberty to award interest in oases not
coming within the purview of the Interest Act. The Indian
Courts have followed this rule for along time. The Courts in this
-country therefore are not hampered in the exercise of their equity
jurisdiction in the same way that English Courts have been, '

It is not necessary therefore to refer to another argument of
the learned Advocate-Greneral which rested the claim to interest
upon the existence of a quasi-fiduoiary relationship between the
plaintiff and her brothers. We think the Subordinate Judge
is right in allowing intercst. But in our opinion he ought not
to have -allowed more than 6 per cent. The current rate of
interest in this country is ordinarily that, and nospecial reason has
been shown why it should be raised to 9 per cent. The-snalogy
of the Trusts Act, section 28, to which the learned Advocate-
‘General referred us, has mo bearing on the present question
and we are not prepared to allow compound interest as 6 per
cent. The interest allowed will be reduced to 8 per cent throngh-

ouﬁ Subject to this modification we dismiss the appeal with costs. -
N.R.

JS—

(1) (1915) 29 L.O., 275. (2) (1893) A0, 429



