618 THE INDIAN LAW REPORTS {VOL, ¥L11

Vexmarae 4 Tho Opmvion of the Court was delivered by
Tataria. Warrts, C.J.~We do not think that this is a suit against the
Warus, 0.3, anction-pnrehaser on the ground that tho purchase was made on
bekalf of the plaintilf within the meaning of section 66, Civil
Procedure Code. The finding is that the defendant agreed that
the property should bo purchased in the name of the defendant
and that one-half of it should be conveyed by the defendant to
the plainti{f alter the sale certificate had been obtained. Thisin
our opinion is not a benami transaction at all. Tho wmere fact
that the plaintiff alleges in the plaint that the anction-purchager
was the benamidar for him has not in our opinion the effect of
debarring the plaintilf under section 6€, Civil Procedure Code,
from maintaining his suit for specific porformance of an agree-
ment by the auction-purchaser subsequent to the purchaso to
convey the property to the plaintitf, Such an agreement is not
inconsistent with auction-purchaser’s own title, but rather the

reverse. We answer tho question in the negative.
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Befors Mr. Justica Phillips and Mr, Justice Krishnan.
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Trustees of a femyple—Suspension from office of an hereditary archaka—Qrder
passed without notice to urchaka or previous inquiry, whether valid—Urder,
ad interim, continned for an unreasonably long time, whether legyal-—Punitive
order of suspengion, whether valid without notice.

Whero the frustces of o tomplo susponded sn hereditery archakn of tle
temple from his office on account of certain impnintions of miscondact muds
- against bim, withont giving him notice vr moking any inguity previous to

" .

* Becond Appesl No. 2171 of 1917 ,
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passing such order, and uo subsequent inquiry was made by them for fourteen y,q.iwnarma
months after the dato of the order, whereupon the latter brought o suit to ACHARIABR

. . o
recover his office and damages {or wrong{ul suspension. SREND
Held, that tho order of suspension pending inquiry intoalleged miscondnet EHATTA-

should not have been continned in force for a longer period than was reassnubly (:Hiifn'
necessary ; that, in this case, the delay of fourteen monthg between the date

of the order and the insititation of the suit being unrensonalle, .the order

a8 an ad interim order ceased to bo valid before the date of the su't;

and that the order, viewed as a pnoitive order, was invalid as having been
passed without notice and inguiry, whatever the meribs of the case might be.

Thiruvambale Desikar v. Manikkavachaka Desikar (1917) I.L.R., 40 Mad., 177 ;
and Fenkatenarayana Pillaz v. Ponnuawams Nadar (1915), L.L.R., 41 Mad., 357,
followed ; TElis v. &ir G. Qipps (1846) 5 Moore 379 (P.C.), applied ; Seshadri
Iyengar v. Ranga Bhattar (1912) LL.R., 35 Mad,, 031, distingnished.

Held furthér, that out of the temple funds the plaintiff was entitled to recover

damsges due to him, a8 the trustoes in passing ths order of suspension and
continning it, acted in their capacity as trustees and in what they conceived to
be the proper discharge of their dnties on behalf of the temple.
Secoxp Appeal against the decree of I3, H. Wartace, the
Distriet Judge of Tanjore, in Appeal Suit No. 187 of 1915 pre~
ferred against the decrec of K. S. Ramaswans Sasrrr, the District
Munsif of Tirntturaippundi, in Original Suit No. 817 of 1912,

The material facts appear from the judgment of Krisanaw, J.

T. Narashimha Ayengar for first appellant.

8. Panchapagess Sastri for appellants.

8. 1. Srintvasagopala Achariyar and 1. R. Venkatarama
Saseri for first respondent.

N. Kunclithapatham Ayyar for second respondent,

KyrsanaN, J.—In the suit {from which this Second Appeal gemumxax, 7.
has arisen the plaintiff sued to recover the office of hereditary
archaka in the temple of 3ri Sarangapaniin Kumbakonam which
ho alleged be was entitled to and to restrain the defendants from
obstructing him in the discharge of Lis duties and in the enjoy-
ment of the emoluments appertaining to his offica and to obtain
damages for hig wrongful suspension from it by the trustees which
resulted in loss of emoluments to him. Defendants Nos. 1 to &
were tho trustees and the remaining defendants were the plain-
tiff's co-archakas. The trustees denied the plaintiff’s claim to
his archakaghip being hereditary, but the Lower Courts have
found ns a fact that he is a hereditary archaks and we must
accepk the finding in Second Appeal.
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The guspension complained of was by an order of the trustees,
Eshibit O, made in September 1910, and served on the plaintiff
which stated :

« On acconnt of the imputations made in the petition concerning
you received from the commitkce office as also in the Yatharthara-
ehini newspaper and allegations made against yon by wvarious
respectable persons the frustecs are preatly dissatisfied with you.
Pending searching inquiry into a final disposal of the same you are
suspended from yonr offize.  Youw shall therofore tale notice that
even during the murai of any other archaka yon should nob act as a
substitute.”

Subsequently in April 1011, when the second respondent befare
ns became a trustee newly he confirmed the order of snspension,
No notice was given to and no explanation was taken from the
plaintiff before the order was passed. The suii was filed in
November 1911 ; it was admitted thal no inquiry was held into
the plaintiff’s conduct and it is found that no real attempt to
hold such an inguiry was ever made by tho trustces. Though
the order in its inception was one of temporary suspension
peuding inquiry tho trustees seem to have subsequently treated
it a3 a final ordor of suspension till tho plaintiff cleared his
character in a Gourt of law against the newspaper; they say
so in Exhibit 1I. The charge against the plaintift was that
he was leading an immoral life by {requenting u dancing girl’s
house and he was therefore unfit to perform the duties of an
archaka. The District Munsif jwhile holding that tho allega-
tions of actual immorality against the plaintif had not boen
proved, found that he was seen in her company and that he had
compromised his good name for purity by his conduct and that
there was a widespread public opinion about his immorslity,
He therefore held that the order of suspension was a valid one
and dismissed the plaintiff’s suit,

The District Judgn, on appeal, refused to go into the ques-
tion of plaintiff’s alleged immorality and held that ug the trustees
hed failed to make ilo intended inquiry within a reasonalle time
after the order of suspension was passed, their action in keeping
Rlaintiff indefinitely out of ofice without a definite finding, slter
notice to him and proper inquiry, that he was unfit to do tho

 duties of thab office, was wrongful and that they were therefore

lieble in damages., He gave a degree declaring that the plaintiff
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was a hereditary archaka and that the order of smspension  Jscax
had ceased to be in force from the date of suit and directed thab 4 iiins,

the plaintiff bo restored to his office and awarded damages to v
him at Rs, 250 & year from the date of plaint to the date of ]:f‘r:l:lr\l‘ul.u
reiustatement. Ie directed defendants Nos. 1 and & who were “™2%
parties to the order of suspension to pay each one-ffth of the Erumixaw, I,
damages and costs personally and, as the other trustee-defendants

were new trustees, he ordered the balance to be recovered fxom

trust funds.

The second appeal to us hos been (iled only against that
portion of the deerco which is againgt the temple; the trustees
against whom personnl decrees were passed not appealing.  The
main quesbion argned before us was that the learned Judgoe
should have given a finding on the question of plaintiff’s immo-
rality becauss it was contended that, if inmoralicy alleged woa
established, the order of suspension shounld Le held tobe valid and
in force at the date of suit, whether viewed as one pending
inquiry or as one passed by way of punishmwent for miscouduct,
any want of notice or of proper inqniry heing immnterial.
Reliance was placed for this conbention on Seshadri Iyengur
v. Ranga Bhattar(1).

Befaro however considering this avgument it may bo
mentioned that it has not been eontended Dbefore us that tho
alleged immorality, if proved, would not amount to misconduct
justifying tho suspension of an hereditary archaka by the
trustees, Though an hereditary archaka does not hold offive ab
the will and pleasure of the trastees it was conceded that he
might be removed or suspended from oflice by them for proved
miscondnch.  Wo nced nob therefore consider these questions
for tho disposal of this second appeal.

The caso in Seshadri Tyengar v. Rang Bhattar(l) was no
doubt ome where an archaka had been wsuspended by the
trustees pending inqguiry into his condact without previous
notice ; but before suit the intended inquiry had beenihold and
the offence charged had been found to be proved and apparently
the ad inferim suspension order pending inquiry bad lheen
terminated and repliced by an order after inquiry.  That rulieg
is no doubt an authority fur the contention that previeus notice

(1) (1012) LLR, 83 Mad, 631,

D R A —
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and inqairy are not essential to validate an order of suspension
pending inquiry if it is subsequently found that the charge

_alleged was well-founded. It is mot necessary to consider

whether this raling should be followed though it may be remarked
that some of the observations in it do not seem to be quite in
consonance with the views expressed by the learned Chief
Jnstice in Thirnvambala Desikar v. Mantkkavachaka Desikar(1)
and in Venkate Nurayana Pilleiv. Ponnuswami Nadar(2). The
obje-tion raised in the present case to the validity of the
suspension order has referenco not so much to its inception as
to its continnance beyond a reasonable time without o proper
inquiry. Iven if the trustees bo held to have the power to pass
an ad inderim order of guspension withoub notico it seems to me
that such power should not be exercised except in cases of
urgency where from the natare of the misconduct alleged and
other circumstances, immediate suspension from office becomes
a nacessity to safegnard tho interests of the institution. There
was hardly any such urgency in the present cass. DBut even if
the order was a good one when it was first passed I am fully in
agreement with the District Judge in thinking thatb it should not
have been continued in force for a longer period than was
reasonably mnecessary. There can bo no doubt in the present
case that the period which elapsed after the date of the order and
bafore the date of the suit, viz., about 14 months, was an unduly
long period and I accept the Judge’s view that there was
unreasonable delay and that the order as an interim order
ceased to be valid beforo the date of suit.

This position was hardly denied by the firstlappellant’s valkil,
but he argued that the order shounld be looked upon as a punitive
one which was justified by the plaintiff’s misconduct. It is
doubtfnl whether the order can be looked upon as a punitive one
at all, bdcanse whatever the intention of the trustees might huve
been, plaintilf was never informed that it had that charaoter.
Bat assaming that it could be done, I am of opinion that the
order as a punitive one should be held to be invalid as having
been passed without notice and without inquiry, whatever the
merits of the case may be. It is a fundamental principle of

(1) (A917) LL.R., 40 Mad,, 177, (2) (1918) LL.B., 41 Mad., 837,
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natural justice that a person charged with an offence or with a
miscondact must be given notice of it and heard in his defence
if he wishes to defend before be is condemned. That priuciple
must be recognized and anything done contrary to it cannot be
upheld. As the learned Chief Justice quotes in Thiruvambala
Desikar v. Manikkavachaka Desikar(l), © the laws of God and man
both give the party an opportunity to make his defence, if he has
any.” The interim order of suspension pending inquiry
without notice does not offend against this principle, as it is
only a disciplinary and not a punitive one; and the ruling in
Seshadri Iyengar v. Ranga Bhoattar(2) is confined to such
disciplinary orders. The observations of the Chief Justice in
Venkuta Narayana Pillai v. Ponnuswami Nudar(3) may also be
referred to in this connexion., As pointed out by his Lordship
thers, the Privy Couuncil in Willis v. 8ir G. Gipps(4) recom.
mended thab an order of a motion without due notice should be
set aside although on the merits there were sufficient grounds for
making it. It is no answer to the invalidity of the order in the
present case viewed as a punitive one to say that the trustees are
prepared to prove facts which would justify it in the opinion of
the Court, Plaintiff was entitled to have an order by the trustees
after notice to him and proper inguiry before he was punished ;
the Court’s order is not an adequate substitute for it. o hold
otherwise will be to compel the person punished to submit to
punishinent without knowing the grounis for it or to resort to a
Court of law before he can find out the g rounds on which he had
been punished. I am therefore of opinion that the order of
suspension, the moment it was treated as a punitive order by the
trustees, became illegal and invalid,

In any view therefore the order was invalid at the date of
suit., It is not necessary to ascerfain when exactly before suit
the order became invalid as the Distriot Judge has not given to
plaintiff any damages before the date of suit aud plaintiff has
not appealed against the disallowance of damages prior tc suit
olaimed by him, In awarding plaintiff possession of his office I
think it was open to the District Judge to grant a decree for its
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emoluments by way of damages, as he has done, from the date of

(1) (1917) LL.R., 40 Mad., 177, (2) (1912) LL K., 35 Mad,, 631,
(8) (1918) LLR,, 41 Mad, 337. () (1843) 8 iroze, 870 (P.0.).
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dismissed the petition. Against the judgment of tho learned
Judge, tho petitioncr preferred this Lotters Patend Appeal.

7. R. Ramachandra Ayyar and . Famakrishna Ayyar for
L. 8., Viraraghava Ayyar for appellant,

K. B. Guruswami Ayyar for L. A, Govindaraghava Ayyar for
respondents.

Sesmacirt AYYAR, J.—-’.L‘lm suit was for money due npon
a mortgago bond. After the examination of sumo witnesses
the parties agrecd to refer the quostions of fact and of law
arising in the case to the decision of three persons, namely,
tho Subordinate Judge and two friends of the parbies. An
award was made by the majority, Thercupon an application
was presented by tho defendant to set aside the award on
various grounds. 'I'he Subordinate Judgo overruled the objec-
tions and passed a decree. On this a CGivil Revision Petition
was filed in the High Court, mainly on the grouud ihat the
rofereuco to the Subordinate Judge as one of the arbitrators
was illegal and that the whole award was vitiated thereby.
Mr. Justice Avuwe rejected this contention and dismissed the
petition. This Letters Patent Appeal is against the learned
Judge’s judgment.

In my opinion the coneiusion of the learned Judge is right,
I may at the outset say that it is nndesirable that a Judge
bofore whom a case is pending should associato himself with
other persons as an arbitrator in the cause. The Subordinate
Judgo thonght that the second sehedule to the Civil Procedurs
Code applied to the reference. It he was right in thin view,
when the award is submitted to the Court, it would ho open to
the parties to impeach the character and conduct of tho
Subordinate Judge as an arbitrator. Tt is not desivable that
» Judge should lay himself open to such a possible impeach~
ment. Buat 1 do not think that the second schedule has auy ap-
plication to the case. Mr, Ramachandra Ayyar fov the petitioner
referred to the Order of the leference, and contended that as the

. refererice was in terms made under the second schedule the

ﬂentlre proceedings wore void. The form of tho reference is not
eoncluslve of the matter. It is the intention of tho partics thab

%o be looked to. There can be no douby that the partios
dosm-ed that the controversy belween them should be put an end
to by the demsmn of the three gentlemen to whom thay referred
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~ the matter. In my opinion, the whole frame of the second
schedule shows that refereunces like tho present one are not
within its purview. Applications may be made for extension
of time, for remitting the award, for correcting the award, and
for impeaching the partiality of the arbitrators. If a Judge is
one of the arbitrators, he cannot in another eapacity extend
the time, correct his own judgment, and scrutinize his own
character. Section 17 of the Civil Courts Act, though not
in terms applicable fio the present case, indicates that what hus
been done by a Judge in one character or capacity should not be
revised by the same officer in another capacity. It may be
as pointed out by Lord Havspury in Burges v. Morfon(1),
where a reference is made to a presiding officer the pro-
ceedings mway be taken to. be extra cursum curice. Buat
it does not follow that the rules which govern awards by
private porsons would be strictly applicable to decisions in which
the Judge of the Court takes part as referee. The l.ord
Chancellor said :—

“My Lords, it has been held in this house that, where with
the acquiescence of both parties a Judge departs from the ordinary
course of procedure and decides upon a question of fact, it is incom-
peient for the parties afterwards to assume that they have an
alternative mode of proceeding and to treat the matter ag if it had
been heard in due course.”

With slight modifications, the same language may be applied

to what has been done in the present case. Where parties have
chosen to entrust their case to a Judge and two others, they
must be deemed to have agreed fo accept the decision of that
body as final and as not being open to the attacks to which
otherwise a judgment is liable. An argument was addressed to
us based upon section 89 of the Civil Procedure Code. Clause 1
runs thus :—
' “ Save in so far as is otherwise provided by the Indian Arbitra~
tion Act 1899, or by any other law for the time being in force all
references to arbitration whether by an order in a suit or otherwms
and all proceedings thereunder shall be governed by the provxsmns
contained in the second schedule,”

No doubt if there is mno law which counld give validity
to the decision of the Judge and of his two collengues, the

(1) (1696) A.C., 136.
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procecdings must be taken to have been under the Second
Scliedule to tho Code of Civil Procedure, Tn this case I am
of opinfon that by virtue of Order XXUL of the Civil
T'rocedure Code the present referonco can Lo regardod as being
outside the second schedule. The purties bhavo chosen a
particular tribunal cousizting of the Judge and of two other
persons to deal with their contontions. They must be deemel
to have agrecd to aceept their conclusions unresorvedly. In
ather words, it must be regarded that they agree Lo adjust the
suit by tho result of the decision of the three porsons. 'This
adjustment must be taken to have been veported to the Court
before which the suit was pending ; and the Court by virtue of
its ivherent powers 4o finally dispose of any matter which is
pending before it must be deemed to havo passed a deeres in
terms of the decision reported to it by tho threo persons. This
was practically the view taken in Nanjappa v. Nanjappa Rao(1)
and DPraydas v. Girdhardas (2), Giving such a finality to
decisions is not unknown to ths Civil Procedure Codo. TFor
example, Ovder XXX VI providos for cases in which a party may
state o special case before a Judge who hears the suif. Insuch
cases it has been held that there will he no appeal—vide
Nidamarthi Mukkantt v. Thammuna Remayya (3).  If the couclu-
sions come to by a Judge before whom o special caso is sbaboed
can be regarded as final, thero is nothing incongruous in giving
the same finality to the conclnsion come to by a Judge who is
assisted by two other persons. In my opinion, thorefore,
although the procedure adopted by the Bubordinate Judge in
dealing with the malter as if it was a reference under the
second schodnlo and as if the provisions of the Code applied was
wrong, inasmuch as a decrce was passed in terms of tho award,
tho defendant as s party to tho reference is nob entitled to
conlest its finality and to request that the case should bo Teard
again.  On this ground T awm of opinion that the decreo of tho
Subordinate Judge was rightly passed, and thut the petition to
this Counrt was rightly dismissed. Tho Letbels Patent Appeal
nust be dismissed with costs.

(1) (191233 \LL.J, 2, () (1932) LL.R., 26 Bova., .76,
(3) (1903)_L.L.B., 26 ¥ad,, 76.
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Warus, 0.J~1 agree with the conclugion, I think a ommn
voference of tha suit to the presiding judge must be held to be Vzlr;i:g;:;m
altogether extra cursum curtee and not the less so v‘vhen two Vang :ﬁuAm
others are joined with him, and that the decree passed in accord» Narozzs.
anoce with their decision must be regarded as a consent deoree, w,pm 0.1,
and as not snbject to the provisions of the second schedule.

XR.

APPELLATE CIVIL.

Before Sir John Wallis, Ki., Chief Justice, and
Mr, Justice Ayling.

GURUSWAMI NADAR axD seveN oragrs (D ErENDANTS

1919,
Nos. 1 axp 2 anp 4 vo 10), APPELLANTS, January,
- . & and %2.

v.

T. 8. GOPALASAMI ODAYAR avp s1x oTners (Prarseives
Nos. 1 ro 3 avp 5 70 8 aAxp Eneventn DEreypant), Respoxprnrs.*

Hindw Low—Joint Hindu trading family ~Money borrowed by manager —Onus as fo
binding mature of loan—Account books mot produced—Preeumplion against
party~-Onus of proof in cases of joint family business,

Where the members of & devastanam committee sued the mombers of &
joint Hindu trading family to rocover money borrowed from the plaintiffs by the
maneging membor of the family, and the defendants failed to producs their
account hooks though summoned by the plaintiffs,

Held, that, assuming that the onus of proving the binding nature of the debt
lay on the plaintiffs even in tho case of a trade carried on as joint family businers
it was shifted to the defendants on aconunt of ihe presmuption arising againet
them by their omission to prodnce their accounts called for by the plaintiffs, a
presumption which arises againgt tliem whether the plaintiffs have any evidence
ox not.

Murugesam Pillat v, Manickavasoka Desika Gnana Sambanda Pendera
Sannadhi (19L7) LL.R., 40 Med., 402 (P.0.), applied.

Quere~—~Whether, in a joint trading family, the onuas of proof ag to the nature
‘of the debt is not on the family., Raghunathjt Tarackand v, The Sank of Bombay

(1910) TLL.R., 84 Bom,, 72, referred to.

Arppans againgt the decree of O, V. Viswawarma Sastsr, the
Subordinate Judge of Kumbakgnam, in Original Suit Nos. 58 of
1914 and 61 of 1914 (Appeal Suit No, 462 of 1916) of the
District Court, Tanjore, respectively.

* Appeal No, 207 of 1916 and Appeal No, 178 of 1917,
50



