
y®NKA.xAP A TIio Opinion of the Court was delivored by
u, _ , . . ,

J a x a y y a .  W jlllis, 0 . J.— We do not tliink tliat tliis is a suit against the 
WAtiis, o.J. auction-pni’chaser on the ground that tbo purohase was made on 

behalf of fche plaiufcil‘1; vvibhin bhe meaning oE Bc'ctioii 60  ̂ Civil 
Pi’oceduro Code. The finding is tliat tho dotemlant agreod tlmfc 
the property should bo purchased iu the name of tho defendant 
and that ono-hall: of ifc should ho oonveyod by the defendant to 
tbo plaintiff after the salo certificate hiid been obtained. TJiis in 
our opinion is not a benami transaotion at all. Tho more facii 
that tho plaintiff alleges in the plaint that tho anction-piirchaaer 
was the beuamidar for him lias not in our opinion the effect of 
debarring the plaintilJ under section 06  ̂ Civil Procedure Code, 
from maintaining hia suit for specific performance of an agree
ment by the anction-pnrchaser subsequent to the purchase to 
convey the property to the plaintiJf. Sucli an agreemont is not; 
iaconsisterxt with anefcion-purohaser's own title  ̂ but rather the 
reverso. "We answer tho question in tho negative.

K.E,
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Before Mr. Justice Phillips and Mr, Justice Krishnan.

1919, JA G A N N A T H A  A C H A R IA E  a n d  a^totheb (Secohd Rbspondent
January 7, in  t k k  I jOWER A P P E L M T fl O oU R T ). A p p HLLAHTS,
B a n d  1 0 .  ’

------------  u,
SEENtJ BHATTACHARIAR a n p  e ig h t  o tiik bs  (P ia in x i fp  

k m  D e f e k d a n t s  N o s .  5 ,  7 , 8 ,  9 , 1 2  t o  1 4 ) ,

R e s p o n d e n t s . *

Trustees of a femple—Susfcnswi from office of an hereditary atchaha-^Order 
jjnased wUhout motico to archuka or previous inquiry, ioheiher valid— Order^ 
ad interim^ continued for an unreasonably long time, Vih^tMr legal—Punitive 
order of simpension, Kheiher valid u'ithoui 'notice.

ynxero the trustees of a tomplo snsponcled an heredifcaiy aiofcata of tbe 
temple from hia o & cr  On nccoun.t o f certain impat-afcioKs o f rofecoaduot swadi 
agaiast laim, “without giving Mwi tetioe us making any inqwiiy previous to

* Saooad Apjieal Fo. Bt7X of 1917 .



p a s s i j i "  s u c h  o r d e r ,  a n d  u o  s u l ) s e q t i e n t  in q -a i r y  w a s  m a d e  b y  t h e m  f o r  f o u r t e f i n

m o n t h s  a f t e r  t h e  d a t o  o f  t h e  o r d e r ,  w h e r e u p o n  t h o  l a t t e r  b r o u g h t  a  s u i t  t o  A o h a b i a b

r e c o v e r  h i s  o f f i c e  a tsd  d a m a g e a  f o r  w r o u g - f n l  a u s p o n s io i i .  S e e x x j

H e ld ,  t h a t  t b e  o r d e r  oE a 'u s p e n .s io n  p o n d i n g  i a q a i r y  i n t o  a l l e g e d  m i s c o n d a c t  E h a t t a -CSABtlA.fiehoiiM not have been contiimed in force for a longer period than was rcaBonubly ' ____
Docossary 3 that, in thia case, the delay oE fourteen months betw'een the date 
of the order and the institution of the suit being am’easonalle, the order 
as an ad interim order ceased to bo valid befoj o the date of the su’fc;

and that the order, viewed as a ptinitiva order, was invalid na having' been 
passed ■without -notice and inquiry, whatever the meiifcs of the case might be,

Ttnruvamhala Desihar v. llanihlcavachaka Desikar (1917) I.b.IT.,40 Mrid., 177 ; 
and T^enkatanaraijana PiUaiv. ronnttsioarni Ĵ 'adar (191S), I.L .R ., 41 IMad., 357, 
followed j v. Eir Q. &ippn (1816) 5 Moore 379 (P-C.), applied; Seshadri
lyentjar v. lian&a Bhaitar (1912) LL.Tl., 35 Mad., 031, distinguislied.

Held further, that out of the temple funds tho plaintiU was entith;d to  recover 
damages due to him, as the trustees in passing the order of suspension and 
continuing it, acted in their capacity as trnstcea and in what they conceived to 
be the proper discharge of their dntiea on bebalf of the temple.

Second Appeal against the decree o£ Jil. H. W allacBj tlio 
District Judge of Tanjore, in Appeal Saif; No. 187 of 1915 pre
ferred against tlio decree of K. S. Hamaswami Sastei, the Disfcricfc 
Mmisif of Tirutturaippundi, in Original Saib No. 317 of 1912,

The material facts appear from the judgraeut of Kkishnan, J.
T. Narashimha Ayengar for first appellant.
8. Fanchapagesa Sasiri for appellants.
S, T. Srinivasagopala Achariyar and T. B . VmJmtamma 

Sasti'i for first respondent.
N. Kimchithapatham Ayijar for second respondent,
KisishnaNj J.—In tho snit from which this Second Appeal kribhsan, J* 

has arisen the plaintiff sued to recover the office of hereditary 
archaka in the temple of Sri Karangapani in Knmbakonara which 
ho alleged he was entitled to and to restrain the defendaats from 
ohsfcructing him, in the discharge of his duties and in the enjoj- 
ment of the emoluments appertaining to his office and to obtain 
damages for his wrongful suspension from it by the trustees which 
resulted in loss of emoluments to him. Defendants Nos, 1 to 6 
were tho trustees and tho remaining defendants were the plain- 
tifi's oo«archakas. The trustees denied the plftiutiff’a claim to 
his archakaship being hereditary, bn| t|ie Lower Courts have 
found 413 a fact that he is a heredltai'y archaka and we mast 
accept the finding in Second Appeal,
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K e i s b s a n , J.

Jagannatha The suspension complainod of was by an order of the trustees,
Achariah ,Y,acle in SopteTnl)ei' 1910, and sexvetl on the plaintiff

Seenu which stated :
ciiABiAE. “ On aGCouut of tlio imputations made m the petition coneerning

you received from the oommitteo ofliee aa also in the Yaiharthtwao 
cMni newspaper and allegations made against you by rarious 
respcctablo perEOne the trustees aro greatly diBsatisfied with you. 
Pendin)? senrching’ inqairy into a final dispopal of the same you are 
enspeiided from yonr offi ie. You bIihH therefore take noticse that 
GTen during the nmrai of any other arch aka you should not act aa a 
substitute.”

Subsequently in April 19 Uj when the second respondent before 
us became a trustee newly ho confirmed tli(‘ order of snspension. 
No notice was given to and no explanation was taken from the 
plaintif? before the order was passed. The suif: was fi!ed in 
November 1911 | it was admitted that no inquir}' was held into 
tlie plaintiff’s ooiiducfc and it is found that no real attempt to 
lioU such, an inquiry was ever made by Iho trustees. Though 
the order in its inception was one of temporary suspension 
pending inquiry the trustees seem to have subsequently treated 
it as a final order of suspension till the plaintiff cleared, his 
cliaraeter in a Oourfc of law against the newspaper j they say 
so in Exhibit II. The charge against the plaintiff was that 
lie was lead.ing an immoral life by freqv:enting a dancing girFs 
house and he was therefore unfit to perform the d.utiea of an 
archaka. The Distriot Miinsif,’while holding that) the allega
tions of actual immorality against the plaintil! had not boon 
proved, found that he was seen in her company and tliat he had 
compromised his good name for purity by Ins conduct and that 
there was a widesproa-l public opinion about his imniondity. 
He therefore held that the ordor of suspension was a valid one 
and dismissed the plaintiff’s suit.

The District Judgo, on nppeal, refused to go into the ques
tion of plaintiff’s alleged immorality and held that as the trustees 
had failed to make iho intended inquiry within a reasonable time 
after the order of suspension was passed, their action in keeping 
j l̂aintiff indefinitely out of office without a definite finding, fcfter 
notice to liim and proper inquiry, that he was unfit to do tho 

that office, was wrongful and that they were therefore 
li&He in damages. He gave a> decree declaring that the plaintiS
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was a lioredlfcary atcTia'ka and tliafe tlio order of soBpensioti Jagan-
liad ceased to be in force from the date of Buifc and directed that acJIruu

the plaintiff Tbo I’cstored to liis olB.ce and awarded damages to ^
^ ,  S efk«

him at Rs. 250 a year from the date or plaint to tlio date ox Biutta-
• CIIAX̂IAHreinstatemeut. He directed defendants Nos. I and 5 'who were __

parfcies to the order of suspension to pay each one-fifth o£ the 
damages and costs porsonally andj as the other trusteo-defendants 
were new trustees^ he ordered the halanoo to be recovered from 
trust funds.

The second appeal to vifi has heen filed only against that 
portion of tlio doereo which i3 againsb the temple; the tniafcees 
agaiQst whom personal decrees were passed not appoiiling. The 
main qnesfcion arg'aed before iia was that tho loarnod Judgo 
should have given a finding on tho question of plaintifC'a imm0“ 
ralit.y becaus3 it was contended tlial;̂  iE immorality aik*s>̂ ed was 
establishedj tlie order of suspension shoiihl be held to be valid and 
in force at tho date of suit, wlietlicr viewed as one pendiiig  ̂
inquiry or as one passed by way of pnnishnient for niisconfluct, 
any want of notice or o ! proper ioqniry being itntnnteriai 
Reliance was placed for tliis eonfcontion on Beshadrl Ljengar 
V, Manga BhaUar{l).

Befcro however considering this nrgnraent it rnny bo 
mentioned that it has not been contended before us that tho 
alleged imraoralityj if proved, would not ainouni; to misconduct; 
justifying tho Huspension of au herodifcury archaica by felio 
trustees. Though an licreditary archaka docs not bold ofFiro at 
the will and pleasure of the trastoes it was conceded that lio 
might be removed or suspended from ofli.ee by them for ptovccl 
misconduct. W o not'd not thereforo con îidpr tliCKO qutKstiona 
for tho disposal of this second appeal.

The case in Seshadri Ii/engar v, Rangti Bha.Uar{l} was no 
doubt one where an archaka bad been suB|ienile»i by tho 
trmtces ponding inquiry into his conduct without previons 
notice; but before snlt tho intended inquiry had beon'lmld and 
the offonco charged had been found to bo proved and apparently 
tho ad interim gnspenaion order pending inquiry bad boea 
terminated atid rcplnced by an order after inquiry. 'Fhafc ruling 
is no doubt an authority fur the contonti'jn that prevIoiiB notice
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jagan- and mquiiy are not essential to validate an order of suspension 
katha pending inquiry if it is aubseqnently found tliat the charge

AciiAiuAB well-founded. Ifc is not necessary to consider

SETsNti ^iie.ther this ruling should be followed though ifc may be veinaYkedBhatta-
ohariab. that some of the observations in it do not seem to be quite in

K b ish n a n , J. consonance with the views expressed by the learned Chief
Jasfcico in Thi'rnvamhala Desilcar v. Manilckavachaha DesiJcar^l) 
and in yenhda Narajjana Pillaiv, Fonmiswami Nadar{2). The 
objei'iion raised in the prv^sent case to the validity of the
suspension order hns reference not so much to its inception as 
to its continnance beyond a reasonable time without a pi’oper 
inquiry. Even i£ the trustees bo held to have the power to pass 
an ad interim order of suspension without notice it seems to me 
that such power should not be exercised except in cases of 
urgency where from the nature of the tnisconducti alleged and 
other cii'cuinstances, immediate suspension from office becomes 
a necessity to safeguard the interests of the institution. There 
was hardly any such urgency in the present case. But even if 
the order was a good one when ifc was first passed I am fully in 
agreement with the District Judge iu thinking that it should not 
have been contiuaed in force for a longer period than was 
reasonably necessary. There can bo no doubt in the presi'nt 
case til at the period which elapsed after the date of the order and 
bsfore the data of the suit, viz., about 14 months, was an unduly 
long period and I  accept the Judge’s view that there was 
unreasonable delay and that the order as an interim order 
ceased to be valid before the date of suit.

This position was hardly denied by the firstjappellant^s vakil, 
but he argued that the order should he looked upon as a punitive 
one which was justified by the plaintiff’s misconducb. It is 
doubtful whether the order can be looked upon as a punitive one 
at allj because whatever the intention of the trustees might have 
baeB, pliiintiEJ "was never informed that it had that character. 
Bat assuming tliat it could be done, I am of opinion that the 
order as a punitive one should be held to be invalid as having 
been passed without notice and without inquiry, whatever the 
merits of the case may be. It is a fundamental principle of
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natural justice that a person charged with an offence or with a Jagaw.
misconduct must be given notice of it and heard in liia defence
if he wishes to defend before he is condemned. That principle  ̂ <'*

 ̂  ̂ Seknu
must be recognized and anything done contrary to ifc cannot be B h a t t a -

upheld. As the learned Chief Jaetice quotes in Thiriivambala chabiab.
Desikar v. ManikkavacIiaTca Desikar{l), “  the laws of God and man Krishnan, J. 
both give the party an opportunity to make his defence, if he has 
any. ”  The interim order of suspension pending inquiry 
■without notice does not offend against this principley aa it is 
only a disciplinary and not a punitive ono; and the ruling in 
Seshadri Iyengar v. Ranga Bh<xttar{2) is confined to such 
discipliaary orders. The observations of the Chief Justice in 
Venkata Narayana Pillai v. Punnuswaini Nadar{Q) may also be 
referred to in this connexion. As pointed out by his Lordship 
there  ̂ the Privy Council in Willis v. Sir G. Gipvs{4i) recom- 
mendod that an order of a motion without due notice should be 
Bet aside although on the merits there were sufficient grounds for 
making it. It is no answer to the invalidity of the order in the 
present case viewed as a punitive one to say that the trustees are 
prepared to prove facts which would justify it in the opinion of 
the Court. Plaintiff was entitled to have an order by the trustees 
after notice to him and proper inquiry before he was punished ; 
the Court’s order is not an adequate substitute for it. To hold 
otherwise will be to compel the person pimisbed to submit to 
punishment without knowing the grounis for it or to resort to a 
Court of law before he can find out the g rounds on which he bad 
been punished. I am therefore of opinion that the order Of 
suspension, the moment it was treated as a punitive order by the 
trustees, became illegal and invalid.

In any view therefore the order was invalid at the date of 
suit. It is not necessary to ascertain when es.actly before suit 
the order became invalid, as the District Judge has not given to 
plaintiff any damages before the date of suit and plaintiff has 
not appealed against the disallowanoe of damages prior to suit 
claimed by him. In awarding plaintiff possession of his office I 
think it was open to the District Judge to grant a decree for its 
emoluments by way of damages, as he has done, from the date of
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OniNNA dismissed tbo petition. Against the jiidgmcufc of tlio learned 
petifcioBcr preforiMHl this Lotlors TatoTit Appeal. 

iJaicken 2'. li!. Bamadmidra Ayyar and G. Jfamahnshna Ayijar for
Ykxkata- X. S. Virarcighava Ayi/ar for appellant,
Kaickkn* Ouniswami Ayyar for Z. A, Govindaraghava -Ayya^

respondents.
BEsiueiai Sesiiagiki Ayyab, J.-—Tho stiit was for money clue npnn
AxyAB, J,  ̂ jnortgago bond. After tlio ex;imination of: sumo witiie!=;g0s 

tiiQ parties agreed to refer tlie qnositions of fact and of law 
arisin̂  ̂ in the case to tlio decision of tlireo persoas, namely  ̂
tKo SttboYdmato Judgo ai\d two friends of tb.e parties. An 
award was mado by tln' n\ajority. Tlieroupon an, application 
was presented by the defendant to set aside tlio award on 
various grounds. The Subordinate Jiidgo overruled the objec
tions and passed a decree. On this a Civil Revision Petition 
was filed in the High Court, mainly on the gronnd that tho 
roEarenco to the Subordinate Judge as quo  of the arbitrators 
was illegal and that tho whole award was vitiated thereby, 
Mr. Justice AYima rcjectGd this contention and dismissed the 
petition. This Letters Patent Appeal is against tho learned 
Judge’s judgment.

In my opinion tlio conclusion of the learned Jvidg© is xight, 
I may at the outset say that it is nndcsirablo tlmb a Judgo 
before whom a case ia pending should associato himself with 
other persons as an arbitrator in tho cause. The Subordinate 
Judgo thought that the second sohsdule to the Civil Procedure 
Code applied to tho reference. If ho was right in thin view  ̂
when the award is submitted to tho Court, it would bo open to 
the parties to impench the character arid conduct of tho 
Subordinate Judgo as an arbitrator. It is not dcairablo that 
a Judgo should lay liimaelf open to such a possiljlo impoach- 
menb. Bab I do not think that tha second schodulo has any ap« 
plication to tho case, Mr. Bamaohandra Ayyar for the petitioner 
referred to the Order of the Eeferenco^ and contended that as the 

, referehoe was in terms mado under the second schodalo tho 
llntire proceedings wore void. Tho form of tho roferenoo is not 
conclusive of the matter. It is the intention ol! tho parties that 
has to be looked to. There can be no doubt/ that the parties 
dosvred thab th© ooatroversy between them should b© put an end 

by the decision of tho three gentlemeii to whom they reforred

626 THE IKDIiN LAW BETOETS Ĉ ÔL. XLII
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the matter. la my opinion, the whole frame of tlie second 
E cbedule shows that references like the present one are uot 
within its purview. Applications may be made for extension 
of time, for remitting the award, for correcting t)ie award, and 
for impeaching the partiality of the arbitrators. II: a Judge is 
one of the arbitrators, he cannot in another capacity extend 
tlie time, correct liitj own judgment, and scrutinize bis own 
character. Section 17 of the Civil Courts Act, though not 
in terms applicable to the present case, indicates that what has 
been done by a Judge in one character or capacity bhould not be 
revised by the same officer in another capacity. It may be 
as pointed out by Lord J Ia lsb u u y  in Burges y .  M orton{\), 
where a reference is made to a presiding officer the pro
ceedings may be taken to be extra cursum ounce. Bat 
it does not follow that the rules which govern awards by 
private persons would be strictly applicable to decisions in which 
the Judge of the Court takes part as referee. The Lord 
Chancellor said :—

“ My Lords, it has been beld in this house that, where with 
the acquiescence of both parties a Judge departs fx*om the ordinary 
course of procedure and decides upon a question of fact, it is inoota- 
petent for the parties afterwards to assnnie that they have an 
alternative mode of proceeding and to treat the matter as if it had 
been heard in due course.”

With slight modifications, the same language may be applied 
to what has boon done in the present case. Where parties have 
chosen to entrust their case to a Judge and two others, they 
must be deemed to have agreed to accept the decision of that 
body as final and as not being open to the attacks to which 
otherwise a judgment is liable. An argument was addressed to 
us based upon section 89 of the Civil Procedure Code. Clause 1 
runs thus:—

“ Save in so far as is otherwiss provided by the Indian Arhitra-  ̂
tion Act 1890, or by any other law for the time being in force aU 
references to arbitration whether by an order in a suit or otherwise 
and all proceedings thereunder shall be governed by the provisions 
contained in the second schedttle,” * '

No doubt if there is no law which could give validity 
to the decision of the Judge and of his two colleagues, th f

(1) (1S96) A.C., 130.

CnixKA
VeNKaTA”

SAMi
N a ic u j k n .

V .

V e n k a t a -
8AM1

SJaicKeS?*
S e s b a g ih i  
Atttab, 3.



Chiwna proccodings mnsfc be ta l'cn  to liavo been m ulcr tlio Second 
BAMi Scliedule to ibo Godo o£ Civil Pivicotliiri*. In tliis caso I am 

NAicKm iimi, |,y virluo of Onler XX!(II of tho Civil
Vevk.vta- X*rocodnro Code the prosont ri'fcronco can be rogavdod as being 
NjiicKitN. OEtfc'ido the .stiOoTul scbodnlo. "il’ho parlies bavo chosen a 
Sbstugihi patticulai’ ti'ibiinal con&iiUrig of tbo Judge and of two otbor 
Avttab, J. persons to dofil with Llidi* contontioae. They mrivSfc be deomei 

to have agreud to jicccpt theif condnsiona imrtiaorvodly. In 
other word'', it must bo rog-ui'de.d tliafc they ogreo to adjust tlio 
Buib by tho result of tlio docibion of tho three porsoas. 'riiis 
adjastment niust be taken to havo been reported to the Court 
bcfoi’o which tho suit waa ponding ; and. tho Court l.)y virtue of 
its iiibtTerit powora to finally dispose of any matter whieli is 
ponding’ before it must ba deemed to havo passed a decree* in 
teim.3 of the decision reported to it by tho throo persons. This 
was practically ibo -view takeu iu Nanjajrpa y. l̂ avjappa 2iao(l) 
and Praijdas v. Girdluirdas (2). Giving' auoli a (iuality to 
decisions is not nnknown to tho Civil 1‘rocoduve Code. For 
example,Order XXXVI provides for casea in wlsich a piirty may 
state 0 special case before a Judge who heai’S the suit. la such 
cases it has been held that there will ho no appeal—vide 
Nidamarlhi Mukkcmii v. Thammima Ramaj/>/a (3). If tho conoln- 
sions come to by a Judge before whom a special caso ia stated 
can be regarded as finid, tliero is nothing incongTiiotis in g iv in g  
tliQ satna fi.nality to the conclusion come to by a Judge who is 
assisted by two other p<arsons. In my opinion, thoreforej 
although the procedure adopted by the Snbordinato Judge in 
dealing 'wiili the matter as if it -was a reference nnder tlie 
second schedule and as if tho provisions of the Code applied was 
•wrong; inasmuch as a decree was passed in terms of tlio award, 
tho defendant as a party to tho roferenco is not entitled to 
contest its finality and to request that the ease should bo licard 
again. On this ground I am of opinion that the dccrco of tho 
Subordinate Judge was rightly passed, and that tho petition to 
this Court was rightly dismissed. Tho Letters Patent Appeal 
timst be dismissed with costs.
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W a l l is , O.J.—I  agree with the conclusion. I think a  ohihka

reference of tha suit to the presiding jadgo must he held to he 
altogether extra cursum curice and not the less, so when two 
others are joined with him, and that the decree passed in acoc'rd- Naiohkb.
anoe with their decision must he regarded as a consent deore©, oJ.
and as not suhject to the provisions of the secoad schedule.

K.R.
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Before Sir John Wallis, Kt., Chief Justice, and 
Mr. Justice, AyUng.

GURUSWAM! NADAR and se v e n  o th eu s  (D e fe n d a n t s
lirGS. 1 AND 2 AND 4 TO lO), APPELLANTS, January,

>■* 6 and 23.

T. S. GrOPALASAMI ODAYAR akd s ix  o th e r s  ( P l a i n t i f f s  
Nos. 1 TO 3 AND 5 TO 8 AND E lb v e n t h  D e fe n d a n t ) , R e s p o n d e n ts .*

Hindu Law— Joint Eindu trading family — Money lorroioed> iy manager ~Onu$ as io 
binding nature of loan— Acco%ni booJcs -not produced—J?nmmpHon against 
party~~Onus of proof in cases of joint family duaineas.

Where the members of a de-vasbanara committee sued the members of a 
joint Hindu trading family to rcoover money borrowed from tho plaintiffs by the 
managing  ̂ menilior of the f.imily, and tho defendants failed to produce their 
aooount boolcB though. snmmotiGd by the plaintiffs,

Held, that, assuming that the onus of proving the binding nature of tho debt 
lay on the plaintiffs even in tho case of a trade carried on aa joint family businets 
it was shifted to tlie defendants on acoounfc of the prcsutnption arising against 
them by fcheir omission to produce their accounta called for by tho plaintiffs, a 
presumption which ariaea against them wliethec the plaintifEa ha’vo any evidenoa 
or act.

Murzigesam PiUai r. Manickavasaka Desihii Gnana Samhanda Pandora 
San-nadEW (1917) I.L.R., 40 Mad., 405J (P.O.), applied,

Quxre.— Whether, in a joint trading family, the onus of proof aa to the nature 
of tho debt ia not on the family. Raghunathji Tarachmd v, The Bank of Bombay 
(1910) I.Ii.Bi., 84 Bom,, 72, referred to.

A p p e a ls  against the decree of 0. V. V is w a n a t h a  S a s i e i ,  the 
Subordinate Judge of Eumbakgnanij in Original Suit N ob. 58 of 
1914( and 61 of 1914 (A-ppeal Suit No. 462 of 1916) of the 
District Court, Tanjore, respectiyely.

*  Appeal No. 207 of 1916 and Appeal No. 178 of 1917. 

60


