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APPELLATE CIVIL—FULIL BENCH.

Before Sir Jokn Wallis, Kt., Chief Justice, Mr. Justice Ayling
and My, Justice Sadasiva Ayyar.

AMRUTAM VENKATAPPA axp 1wo 0THERS (PLAINTIFTS), 1018,
APPELLANTS, De‘i";ﬁ‘é’frz'
April 7.

V. e Y

VAVILALA JALA‘)Z;YA (Dereypant), RESPONDENT.*

Civil Procedurs Code (det V of 1908), sec. 68-—Auction sale in the name of
defendant—Agreement to sell kalf-share to plainiif after sale-certificate s
obtained—>Bale, whether benomi—Agreement subsequent fo sale o convey—
Suit for specific performance of latler agreement, whether barred,

Whers the defendant agreed that certain immoveable praparty should be
purchaged in his nowe in Court auction and that ounc-half of it should be
conveyed by him to the plaintiff after the sole-oertificate was obtained, and
under an agreement subsequent to the purchase the defendant agreed to
execnte a registered conveyance :

Held, by the Full Bench, on a suit being brought for specific performance of
the latter agreement, that the suit wag not barred under seotion 68 of the Civil
Procedars Code.

Secowp AppraL against the decree of K. Sminrvasa Rao, the
District Judge of Gunidr, in Appeal Suit No., 896 of 1916,
preferred against the decree of K. Kavvanaswawmr, the District
Munsif of Ongole, in Original Suit No. 837 of 1915,

The material facts appear from the following OrvEr or
Rrererence To THE Funn Buven, passed by Sesmacirr Ayvsar and
Purwrivs, dJ. ¢—

Orprr or RerErpwce 70 & Fuin Beves.

SesEaGIRI AvvaR, J.—The facts found are : Plaintiff and the gesgacrar
defendant agreed that at the Court auction the property in snit ATY¥4E, J.
should be purchased in the name of the defendant and that one-
half of it should be conveyed to the plaintiff after obtaining the
certificabe of sale: some momey was paid before the Court
anction, and apparently plaintiff was put in possession of the
half-share. In September 1907, a promissory note for the
balance of the purchase money due from plaintiff was executed.

Noarly 5 years afterwards, the promissory note was discharged,

* Second Appeal No. 54 of 1918.
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and Txhibit A was exccuted to the plaintiff in which it was
rrovided that the defendant should executo a conveyauce for the
half-sharo whenover plaintiff demanded ib. Thissuit is to enforce
that agrecment. In the plaint it is stabed that tho hall shave
intended to be conveyed was purchased in the namo of the
defondant benami for the plaintiff.  Tha quostion for considera-
tion is whether the suib is within the mischiol of section 00 of
the Clode of Civil Procedure.

There 13 some differonce betweaen the langnage of section 517
of the old Code and that of section 66 of the new Code: but we
do not think there is any material alteration in the principle of
tho section. In this Court, the decisions have not bieen uniform
on the question ; in Kumarae v. Srinivasa{l), Sankunni Nayar
v. Narayinan Nambudri(2), and Kumbalingae Pillaiv. driapuira
Padiachi(3), suits nuder similar circamstances wore leld nof
barred by section 817. On the other hand, in M. Subrumaniam
Dillal v. Gopalamma Subramania 4yyar(4), the decision was tho
other way., Recently, Covrrs Trorres and Brixivasa Ayvavaar,
JJ., had to consider the question in A.3. Nos. 147 and 215 of

1914 Apparently, in the view taken by Covrrs Tuorrer, J.

guch a suit would not he affectod by scction 66 of the Code.
Tlere i3 also the dictum of the Judicial Committea in Ganga
Sahat v. Kesari(5), that tho object of the seciion is to prevent
judgwnent-debtors from gebbing property purchasod in the names
of third partics henami for themselves, Tho lunguage of the
gection scems to be wider. However, as tho question is one of
some importance, we have resolved to ask the opinion of a Ifull
Bench on the following question :—

When the plaintilf alloges that tho auction-purchaser is a
benamidar for him and sues to enforce specifically a subscquent
agrecmont executed by tho certified purchaser to convey the
property, is section 66 a bar to such a suit ?

Ox rirts KErgrexce

P. Chencliak for the appellants.—~The case is referred to
the Full Boneh on account of some confliet of rulings of
this High Court, The decisions on section 817 of the old

(1)-(1888) LL.R,, 11 Mad,, 218, (2) (1894) LL.R,, 17 Mad,, 283,
(8) (1895) LL.R., 18 Mad., 436, (4) (1916) 20 1.0., 188,
: (8) (1815) T.L.R., 87 All,, 545,
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Code of 1832 hold that a suit such as the present is not Vesmarsera
prohibited by section 317 of the Code; see Kumara v. JALK“‘
Srinivasa(l), Sankunni Nayar v. Narayanan Nambdudri(2)
and Kumbalinga Pillas v. dAriaputra Fadiachi(8). But the
roling in M., Subramaniam Pillat v. Gopalarama Submmaﬁfa_
Ayyar(4) was the other way. The last case is distinguishable
from the present on the ground that here possession has been
given to the plaintiff and he wants only a conuveyance to be
executed. ‘This case is not really a case of areal owner suing as
such to recover property from a benamidar, There was really
1o benami transaction. There was an agreement with the real
purchaser, namely, the defendant, that the plaintiff should pay
a part of tho consideration and that the defendant should pur-
chase 1he property in auction and convey one-half of it to the
plaintilf, after the defendant obtained the sale certificate. The
plaintiff also paid some money before the anstion and got
possession of his half sharc. Subsequently a promissory noto
for the balance was executed and discharged. Thereupon the
defendant executed an. agreoment, Exhibit A, to execute a
conveyance whenever plaintiff demanded. The suit is to
enforce this agreement. The suit is not prohibited by section
606 of the new Code (Act V of 1808).

[Tne Courr.—~The plaint refers to the fransaction as a
benami one, and that is the cause of the trouble 7]

We relied on the subsequent agrecment, and the District
Munsif notes it. :

[Savastva Avyar, J.—~Why did you not amend the plaint ?]

I might have done so; Ishall do so even now, with your
Lordship’s permission.

. Suryanarayana for respondent.—There is a refercnce to
benami in the plaint. The plaintiff relies in the plaint on the
benami character of the purchase made by the defendant. Bven
the new agreement is not independent of the original benani
agrecmont, There is no new agreement to be enforced apart
from the original transaction. Section 66 clearly applies to tho
case. Reference was made to M. Subramaniam Pillat v, Gopala-
rama Subramania Ayyar(4), snd Ganga Sahai v. Kesari(3),

(1) (1888) L.LT., 11 Mad., 213, (2) (1894) I,L.R., 17 Mad., 252,
S (8) (1895) I.L.R., 18 Mad., 436, (4) (1915) 29 L.C,, 188,
(8) (1015) LLR,, 87 All,, 646,
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Vexmarae 4 Tho Opmvion of the Court was delivered by
Tataria. Warrts, C.J.~We do not think that this is a suit against the
Warus, 0.3, anction-pnrehaser on the ground that tho purchase was made on
bekalf of the plaintilf within the meaning of section 66, Civil
Procedure Code. The finding is that the defendant agreed that
the property should bo purchased in the name of the defendant
and that one-half of it should be conveyed by the defendant to
the plainti{f alter the sale certificate had been obtained. Thisin
our opinion is not a benami transaction at all. Tho wmere fact
that the plaintiff alleges in the plaint that the anction-purchager
was the benamidar for him has not in our opinion the effect of
debarring the plaintilf under section 6€, Civil Procedure Code,
from maintaining his suit for specific porformance of an agree-
ment by the auction-purchaser subsequent to the purchaso to
convey the property to the plaintitf, Such an agreement is not
inconsistent with auction-purchaser’s own title, but rather the

reverse. We answer tho question in the negative.
) KR,

APPELLATE CIVIL.,

Befors Mr. Justica Phillips and Mr, Justice Krishnan.

1019, JAGANNATHA ACHARIAR a¥p avoruer (Srcoydp REspoNDENT

Jaanusrlyo’r'p iy ror LoweR APpELnATR COURT), APPRLLANTS,
an g

v.

SEENU BHATTACHARIAR anp BIGHT 0THERS (PLAINTINY
AND Devresdants Nos, 5, 7, 8, 9, 12 7o 14),
Reseoypexts *

Trustees of a femyple—Suspension from office of an hereditary archaka—Qrder
passed without notice to urchaka or previous inquiry, whether valid—Urder,
ad interim, continned for an unreasonably long time, whether legyal-—Punitive
order of suspengion, whether valid without notice.

Whero the frustces of o tomplo susponded sn hereditery archakn of tle
temple from his office on account of certain impnintions of miscondact muds
- against bim, withont giving him notice vr moking any inguity previous to

" .

* Becond Appesl No. 2171 of 1917 ,



