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PRIVY COUNCIL®.
RAJAH OF RAMNAD (Derenpant No, 2)

v.
SUNDARA PANDIYASAMI TEVAR (Pramrirr No. 3).

[On appeal from the High Court of Judicature
at Madras. ]

Oompromise, construction of—Whether benefit of annuity under it was c.nined to
linaal heirg of grantea—No illagal perpetuity where annwily was a charge on
the zamindari as long as heirs of grantee existed—DRight to arrears of
annuily by assignee of a reversioner—Objection mot taken in early stage of
cass and no issue om it saitled, not allowed to be rdised in agpeal to Privy
Couneil.

In a snit between sn ancestor of the appellant (third defendant) and an

ancestor of the respondent (third plaintiif) for an impartible zamiodari, a
compromiso was come to in 1861 by the parties, by which the ancestor of

1918,
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the appellant retained the zamindari subject to his giving wup one village -

snd paying an annual sum of Re. 700 a month in perpotuity to the ancestor
of the respondent. The terma of the compromise were contained in dwo
petitions, dated Sth Janvary 1861, one being in Tawil and the other in English,
the only difference between them being that in the former the annuity was
to be paid to the grantes “and his discendants from generation to genora.
tion, ”” and in the latter to the grantoe “und his heirs”’ In a suit for the
snnuity by a collateral descendant of the respondent’s ancestor

Held, on the constrnction of the compromise that the right to it was not
counfined to lineal heirs;

Held also that the agreement lay not in ecoveunant, but in charge, and that
the annuity being a churge on the estate, it was not illegsal as there was no
difficulty in makiog it perpetnal us long as there were lineal or collatoral
heirs of the grautee,

Where an ohjootion which might und ought tohuve bheen but was not, taken
by the appellant at a stage of the cnse when an issue could have been raised
on it, and the matter was snbsequently decided by the IHigh Uonrt againsb
the appwliant, the objection by him was not allowed to be raised on an appesl
to the Privy C(onnoil,

Arprrat No. 18 of 1917 from a judgment and decres (28th October
1914) of the High Court at Madras, which affirmed & judgment

and decree (28th March 1911) of the Court of the District Judge
" of Madura. '

The main question for decision in this appeal is whether the

appellant is liable to pay to the respondent and his heirs and
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assignees in perpetnity & sum of Rs. 700 a month as being &
charge on the Ramnad estate.

The facts were that in 1853, one Rani Parvatavardani
Nachiar was the Zamindar of Réwmpad, against whom a suit

was brought fu the Civil Court of Madura by one Sivaswami

Tevar to recover possession of the estate. Siveswanmi claimed

to succeed toit ns the surviving member of a joint family in
preferenco to the widow of ihe zamindar. ‘The Judge digmisced
the sait on 4th April 1857, and on 14th January 1858 the Court

-of Sadr Adalat on appeal by Sivaswami affirmed that decree

though for different reasons from those on which the first Court’s
judgment was based.

Pending an appeal to the Privy Council the parties came to
a compromise, the terms of which were recorded in petitions,
dated 8th January 1861, one in Tamil and oue in Nnglish, filed
in the Court of Sadr Adalat. The material portion of each so

far as this appeal is concerned were as follows: —The translation
of the Tamil petition was :

% Agconsideration for the plaintiff having lost wholly his futare
clai m and all other rights, the defendant and her heirs who are
in enjoyment of the zamindari should pay to the plaintiff and hiy
descendmnts, from generation to geueration, sn allowance at the
rate of Ra. 700 a month from the 1at November 18G0."

The BEnglish petition stated :

¢ The plaintiff having thus completely relinquirhed all right
and claim the defendant and her heirs holding the zamindari shall,

from 1lst November 1860, pay to the plaintiff and his heirs a
monthly allowance of Rs. 700.”

Sivaswami Tevar died on 1st July 1861, leaving two widows
Kulanthai Nachiar and Ramamani Ammal anda son by the

latter named Muthudoraswami Tevar. Kulanthai Nachiardeuied

that Ramamani had ever been married to the deceased, and as
sole heir of her deccased husband she sued the theu zamindar
Rani Parvatavardani Nachiar and her adopted son Muttu Rama,..
lin ga Betapati fer the allowance payable under the compromise.
On 26th January 1869, the Civil Judge uf Madura decreed her
claim against the adopted son, who by virtue of his adoption

bad rucceeded to the estate and on 5th April 1870 this deerce was
affirmed by the High Court at Madras.
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Meanwhile Muthudoraswami Tevar had brought a suit
against Kulanthai Nachiar to establish his legitimacyin which he
obtained, on 21st November 1871, a final decree of the Privy
Council in Ramamani Ammal v. Kulanthai Nachiar(l). He
then sued the Rajah of RaAmnad to recover the monthly allowance
for himself, and on 4th February 1884, he obtained a final
decree in his favour from the High Court at Madras. He
continued to receive the allowance until he died on 16th
November 1905.

The Rajah of Rimnad on 12th July 1895 executed a deed of
tiust by which he assigned the whole estate to trustees for the
benefit of his eldest son, the present appellant, and, inter alia,
provided for the paymeut to Muthudoraswami Tevar and bhis
heirs of the monthly sum of Rs. 700 payable under the decree in
Original Suit No. 16 of 1881 on the file of the Distriet Court of
Trichinopoly,” which was the suit brought by Muthudoraswami
Tevar against the Rajah of Ramniid in that year.

The suit giving rise to the present appeal was brought
by Ramamani Ammal as heir to her son to recover arrears of
the allowance. The plaintiff based her claim to recover the
allowance and have it charged on the Ramnad estate on the
compromise of 1861 and the deed of trust of 1895. The nature
of the defence appears from the following issnes which are those
now material :—

© % (2) Whether on a construction of the rezinams, dated 8th
January 1861, and the deed of trust, dated 12th July 1895, in favour
of the first defendant’s predecessor, the right to the allowanee would
descend only to the lineal heirs P If so, has the second plaintiff any
cause of action ¥ (4) Are the defendants Nos. 1 and 2 estopped from
raising the contention covered by issne (2) in coneequence of the
decisions in Original Suit 10 of 1867 on the file of the District Court
of Madura and in Original Suit 16 of 1881 on the file of the
Trichinopoly District Conrt, and by the provisions of the trust deed,
dated 12th July 1895 ? (7) Whether by virtue of the razinama or of
the trust deed, of 12th July 1895, the plaintiffs are entitled to a
charge on the Ramuad zamindari? (8) If issue (7) is found in the
negative, whether the plaintiffs are now entitled to a declaration of
such a charge ?”

(1) (1871) 14 M LA, 346,
47-a
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Ramamani Ammal died on 14th March 1910 after all the
evidence had been recorded. Poolar Tevar, the next reversioner
to Muthudoraswami’s estate, execated on 8th April 1810 a doou-
ment in favour of the respondent purporting to be a deed of
release, but which the respondent contends is an assignment to
him of all rights in the allowance claimed. On 2lst July 1910
the respondent applied tobe substituted on the record asrepre-
geniative of Ramamani, and on 18th March 1911 the District
Judge directed that to be done,.

The District Judge held that there was no esteppel. On
issue (2) be decided that the respondent was entitled to recover
from the appellant the allowance claimed, and on issue (7) that
the allowance had been charged on the estate.

An appeal by the appellant to the High Court was heard by
Wartg, C.J., and Sesnacmy Ayvar, J,, who made a decree
affirming that of the District Judge so far as it decided that the
appellant was linble to pay the respondent the allowance claimed
but varying the decree by directing that it should be a charge
on a part of the zamindari to be determined by the District
Judge.

Ox 818 APPEAL

D:Gruyther, K.C.,, and E. B. Raikes for the appellant
contended that, on tho brue construction of the deed of com-
promise, no right to the allowance bad been established in
Ramamani, the original plaintiff. 1f the true construction was
as alleged by her it was void and not enforceable both under the
law of India and the Hindu Law. Even if she lad any such
right the respondent did not by virtue of the document executed
by Poolar Tevar obtain an assignment of his rights, an assignee
beitg unable to acquire any right to an allowance which by
the plain terms of the deed could bo payable only to heirs.

. No charge on the estate was created by its terms; and the

Zamindar Rani conld not bind her suceessors, so that the deed
was not enforceable against them, Reference was made to the
case of Mahomed Hussain Khan v. Mihomed Nahaluddin Khan(1)
relied on by the High Court which was distinguished as the
grant there expressly created a charge; and to Lakshmi
Nurayan Ananga v. Duga Madhawa Deo(2), whova the finding

(1888) 13 C.L.R., 380, 333,
(2) (1892) ILR 16 Mad,, 268 LB 20 LA, 9,
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that the geant oceated a charge though made was not necessary
for the decision of tho case. Reference was also made to Bal-
vankav v. Pursholam Sideshar Bapaji(1) which it was contended
was not applicable. On the terms of the compromise in the
translation from the Tamil document, it was submitted that the
right to the allowance was limited to lineal heirs, and did not
extend to collaterals ; and reference wasmade to Bkradheswar
Singh v. Janeshwari Babuasin{2), As to the arrears of the
allowance they belonged to the widow, and unless it was sbown
that she had made them part of her husband’s estate the
presumption was that she had not done so; see dkkanna v.
Vendayya(3). At any rate the respondent had no right to them,
as he was not her legal representative: as to the arrears the suit
should be held to have abated; the respondent had no title to
revive the suit on the death of the original plaintiff, and sheuld
not have been permitted to do so. Reference was also made to
Majyne’s Hindu Law, 8th edition, paragraph 627, to Babaji v
Ganesh(4), and to the Civil Procedure Code, 1908, Order XXII,
rules 1, 8, 5and 10,

Sir H. Erle Richards, K.C.,, and Kenworthy Brown for the
respondent were not called upon.

The JuponeNT of their Lordships was delivered by

Lord Pmurimorg.—This is an appeal from the decree of the
High Court of Judicature at Madras, affirming, with a modifi-
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cation, the decree of the District Judge of Madura, who ordered

that the second defendant, that is the present appellant, should
pay out of the income of the Ramnid zamindari to the third
plaintiff, the present respondent, the sum of Rs. 24,126-10-8
with interest, and should also pay future instalments from the
date of the plaint at the rate of Rs, 700 a month, and gave the
plaintiff the costs of the suit.

The first question which the Board has to decide is upon the
constraction of a deed of compromise, which is the root of the
title of the third plaintiff. That compromise passed between
the ancestor of the appellant and the ancestor, though not the
lineal ancestor, of the respondent, and by that compromise

(1) (1872) 9 Bom., 1.C.A.0., 99.
(2) (1914) LL.R., 42 Calo., 682, 502 ; L.R., 41 L.A., 276, 285.

(3) (1901) LL.R., 25 Mad,, 851,
(4) (1902) L.L.R., 27 Bom., 162.
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between two parties claiming the impartible zamindari, the
ancestor of the present appellant retained the zumindari subject
to his giving up one village and paying an annual sum of
Rs. 700 per month to the lancestor of the present respondent.
Tt has been contended that the effect of that compromise was to
limit the payment of the Rs. 700 to the lineal beirs of the
grantee and that, as the present respondent is only a collateral
heir and only represents, by virtue of the assignment under
which he claimed, a nearer collateral heir of the grantes, he is
not within the terms of the deed. Both Courts below have
taken the opposite view and their Lordships see no reason to
differ from that view. The ground may be put quite shortly:
it was a compromise dividing the ostato—not dividing the
estate equally by any means, but giving a share to the grantee
of this annuity, and n larger share to the other party. The less
successful party got a village and an annuity, the move
sucoessful party got all the rest of the property. Thereisevery
reason to suppose that the intention of the parties was that,
just as one side was to keep the majority of the property for
himself and his heirs, lineal or collateral as the case might be,
so the other side was to have the village, and, in the same way,
the annuity, for himself and his heirs lineal or collateral as the
case might be. If the question of construction be determined
with reference to the village, the sense of this view is even more
marked, Therefore one of the grounds for the appeal fails,

A second contention was that this was a creation of a kind
of perpetuity, which the law did not allow, or an attempt to
create a permanent relation which was impossible of ereation,
Whatever might be said about that, if this agreement lay in
covenant, seeing that it lies in charge, there is no difficulty in
making it perpetual as long as there are lineal or collateral heirs
of the grantee, and in our view the District Judge and M.
Justice StsHAGIRI AYYAR, in the High Court, were right in holdin g
that this is a charge. In that respect, and in that respect ouly,
we differ from the view taken by the learned Officiating Chief
Justice, If it is a charge, the modification which the High
Court made in the decree of the District Judge is, by the allow-
ance of counsel for the appellant, not injurious to his client,
The decree of the District Judge may well be read as making
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the annuity a charge on the whole raj, and it is very much more
convenient, and indeed in the interest of the appellant, that it
should be limited in the way proposed by the decree of the High
Court, that is to say, that it is to be referred back to the Distriet
dJudge so that he shall settle on what part of the Rammnad
zamindari the charge shall be allowed. That being so, there is
no objection to the decree so far.

A point was taken that the third plaintiff, claiming under an
assignment from a nearer reversioner, had not made out his title
to the assignment ; that it was void for want of consideration;
that it was obtained by fraud, or some similar ohjection. It is
enough to say that their Lordships agree with the Courts below
in saying that there is nothing in any of these points.

The one matter which requires a little more consideration
ig ag to the title of the third plaintiff to maintain his decree for
the arrears of the annuity, Now the suit in the first instance
was brought by the first plaintiff, who claimed to be the adopted
son of the previons grantee, and the widow of the previous
grantee as second plaintiff, and she sned for herself and for her
heirs : ¢ Plaintiffs therefore pray ’~that is the adopted son and
the widow—

“Hor a decree in favour of the first plaintiff and his heirs, or
the second plaintiff and heirs as may be found entitled,”

No doubt the prayer goes onto pray that the declaration may
be in favour of the first plaintiff and his heirs or the second
plaintiff and reversioners, and that the arrears may be paid to
the first plaintiff or the second plaintiff as the case may be. The
first plaintiff sued as an adopted son, and hig claim was found to
be unfounded, and he was dismissed and has not appealed. The
second plaintiff, the widow, died in March 1910, and shortly
afterwards the noxt reversioner sold his rights to the third plain-
tiff for a small consideration and in order to effect a family
gettlement. Among the rights which he professed to pass were
the widow’s claim to the allowances. Thereupon the present
third plaintiff petitioned to be substituted in the suit in place of
the second plaintiff, so that he might oarry it on, and he set
out by reference the deed of assignment as part of his title and
prayed that he might be

“brought on record as legal represeutative in place of the
deveased
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Baysl o¥ The present appellant resisted this application on the ground
BM:.MD that the assignment was fraudulent, and perhaps for other
?fggfv‘;’;:m reasons ; but he took no objection based on the fact that the third
TEvAR,  plaintiff was claiming to be brought on the record as thelegal
Lord representative of the deceased second plaintiff ; he did not say
HILLIMORE. that, while he might go on the record as the assignee of the next
reversioner, and to that extent fulfil part of the position of the
deceased second plaintiff, he was not the legal representative of the
deceased second plaintiff, and could not exhanst the whole claim
by being substituted for her ; and, he not taking that point, tho
learned Judge madoe an order which declared the third plaintiff to
be the legal representative of the deceased sccond plaintiff, and
thatthe suit Jo proceed. It may be observed inpassing that if the
third plaintiff was only a partial legal representative of the second
plaintiff the suit which was proceeding as to the arvears would
have been defective. It is now said, and very elaborately argued
on bohalf of tho appellant, that the present respondent is mot
and cannot be the legal representative of the widow so as to be
in a position to claim for or give a good discharge for the arrears,
which were very counsiderable, of the annnity, and that therefore
the suit fails as regards all that claim, and must be limited to &
declaration ds futuro. Their Lordships think the answer to this
is that a widow may so deal with the income of her husband’s
estate as to make it an accretion to the corpus. It may boe that
the presumption is the other way. A case has been ecited. to their
Lordships which seems so to suy. Bubab the outside it is a
presumption and it is a question of fact to be determined, if there
is any dispute, whether a widow has or has not go dealt with her
property, The third plaintiff when he petitioned to be substi-
tuted in her place veliad upon a titlé*which purported to assign
to him the widow’s arrears of the annuity as well as the right to
the annuity de futuro, and if there was an aceretion to the estate
that title would be a good ome, the next reversioner could pass
it to bim and he properly represents the estate in respect of the
whole. As no objection was taken, as no issue was raised, as the
matter was not even raised on appeal from tho District Judge
(becauge we aannot take a general allegation in the memorandum
-of appeal as pointing to this question), it was too late to raise it
after the High Court had decided the matter, sad it is thorefore
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not opeu to their Lordships o consider whether or not a good Risax or

s PRI RauNap

case could have been made requiring the addition of some other w.. .

. . SBuUxpaRA
representative of tlie widow, PARDITABANE

Upon the whole, the case for the appellant fails, and their  Trvax,
Lorhships will humbly advise His Majesty that the decroe of Lo
the Court below shuald be affirmed, and that this appeal should FHIEEINORE.
be dismissed with costs.

Appeal dismissed.
Solizitor for the appellant: Douglas Grant.
Solicitors for the respondent: Chapman, Walker and

Shephard.
JV.W,
PRIVY COUNCIL.*
MAHARAJA OF JEYPORE (PraiNtixy) 1918,
November, 4,
6, and 1919

v Jannary, 20,

RUKMINI PATTAMAHDEVI GARU (Deriwpant).
APPEAL AND CROSS APPEAL.

[On appeal from the High Court of Judicature ab
Madras.]

_dlord and tenunt—Contract for puyment of remt, also with conditfons for
rendering Services when called wpon——Denial of title and refusal to render
sarvices—Brrvices, o subsidiary conaideralion and of o ceremonial nature—

" Forfetture and requmption, right o,

The suait which gave riso to this appeal was broaght in 1906 by the appel-
ant, the Maharaja of Jeypore, agningt the husband of the respoudent (now
{upensed and reprogonted by his widow) for the possesslon and axresrs of rent
f aspargans eallod Bissameunttak, on the allegation thet it was part of the
wppel:ant’s zavaindari, and had been held by the predecessors in title of the
let‘onda’i}h under grants or leases oun conditions of payment of kattubadi or.-rent
wd of rehiering gorvices to the Mahwraja, The latest was a patta, dated Lst
Lugust 1877, undor whioh the possession of the dofendant’s father had been

* Preggnt,~TLord Patouiuors, Bir JorN Epar and Sir LawebNos JENKIN,



