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further interest. I think this conclasion is right. No doubt, as
pointed out by the learned vakil for the appellant, the analogy
of the ''ransfer of Property Act is not vory holptul as the legis
lature has provided specially for the cessabion of intercst only
after the service of notico. I think there is u closer analogy in
Order XXIV of the Code of Civil Procedure. Rule 8 says that
interest on the deposit wonld cease to run from the date of the
notice to the defendant. Thatis to say, the deposit heing taken
to have been made up correctly to the date of the deposit, the
liability for intevost on the sum which by the fact of the payment
the defendant acknowledges to be due to the plaintiff coases
when the latter has notice of it and is put in the way of receiving
the money from Court. True, that the order in question in
terms only governs payment in the course of the hearing of a
snit. I do not see why the same principle should not be applied
to payments in the course of execution proceedings, especially
a8 Order XXI, rule (1) (a), does not say that by the paymont
satisfaction of the claim of the decrec-holder is épso faebo to be
entered. The provision for notice rabher indicates that tho
decree-holder’s rights should be affected only aftor he is informed
that the decree amount is available for him and that he cun
draw it out of Court. For theso reasons I agrec that the appeal

should be dismissed.
N.&.
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Transfer of Property et (IV of 1882), 8ec. 68—Usufructuary mortynge, snvaiid
Jor wanit of attestaticn—Deprivation of possession not by mortyager bui by
title paramount—Suil for mortgage money, whebher maintainuble,

Beotion 68 of the Transfer of Proporty Aot doos nob entitle a person, who

© takes o usnfroctuary movigage which is invelid for want of nttestation snd

vho is deprived of his possession Dby title paramount and not by any aob
of his mortgagor, to sne for the mortgnge money. Tho default referred to

¥ Bocond Appeal No. 1870 of 1018,
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in gection 88 (b) as entitling the morigages to sue for the mortgage money
is one antorior to the doprivation of poseession, and failure of the mortgagor
to establish the possession when called upon as against tho atrangers dispes-
sessing tho mortgagee in no default within section 68 (),

Ram Napayan Singh v. Abhindre Nath Muklkerji, (1918) LLR., 44 Calo., 388,
(P.C), distingnished.
Seconp Arpean against the decree of A. Formmrinamam, District
Judge of Madura, in Appeal Suit No. 226 of 1917, against the
decree of K. W, Rama Rao, District Munsif of Madura, in
Original Suit No. 26 of 1917, ]

The plaintiff in this suit lent to the first defendant Rupees
450 and obtained from him a usufructuary mortgage of certain
lands for a period of five years ending June 1917. He was put
in possession and was enjoying the land till 1915 when he was
dispossessed by defendants Nos. 2 to 4 who claimed paramount
title. Plaintiff brought this snitin 1916 for possession against all
the defendants and in the alternative for Rs, 450 and damages
against the first defendant. All the defendants contended inter
alia that the mortgage deed was invalid for want of a second
attestor and the first defendant contended in addition that the suit
for money brought before the expiry of the mortgage period was
premature, that he was in no way liable for the dispossession of
the plaintiff and that he was mnot therefore liable to repay the
mortgage money. Finding that the mortgage was invalid for
want of a second attestor, the plaintiff, in the course of hearing
in the first Court, confined his prayer to the recovery of Rs. 450
and damages as against the first defendant only. Upholding
the pleas of the first defondant on this point, both the lower
courts dismissed the suit. The plaintiff preferred this appeal.

0. 8. Venlhata Achariyar for appellant.

The regpondent did not appear,

The JupeurnT of the Court was delivered by

Sesmaarry Avvar, J-—~The undisputed facts are that the firgt
defendant executed a deed of mortgage to the plaintiff which was
not in proper form owing to want of attestation, After the
mortgage, the plaintiff was in possession for some time and then
be was digpossossed by defendants Nos. 2 to 4 who claimed the
property by title paramount. There is no allegation that the
first defendant aided or abetted these other defendants in depriv-
ing the plaintiff of his possession. Under these circumstances
plaintiff would not be entitled to sue for the mortgage money ag
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such even if the mortgage was in proper form. Reliance was
placed uwpon Ram Narayan Stngh v. Abhindra Nath Mulkkerji(1)
for the proposition that even though plaintiff may not be able
assert his claim as mortgagee, he can claim tho money advanced
by him on the footing that the wortgagor should refundit. In

the case befere the Judicial Committee the mortgagor had taken

active steps to deprive the mortgagee of his possession. T'o such
a state of circumstauces clanse (b) of section 68 of tho Transfer of
Property Act would in terms apply, provided the mortgage wasg
otherwise enforceable; but thoe Judicial Committee held thab
even though the mortgage gue mortgage was not valid, the
mortgage money was recoverable. We are mot prepared to
extend the reasoning of that decision to a case where the
mortgagor has done no act to deprive the mortgageo of
possession.

Then it was contended that the case fell under clauso () of
gection 68, inasmuch as the mortgagee was deprived of his
security by a stranger. If that is taken to be the finding, then,
before suing the mortgagor for the money, the mortgagee ought
to have called upon the mortgagor to furnish some other
security equivalent to the one which he was disposyessed of.

The last argument related to clanse (b) and it was contended
that as the mortgagor did not when callod upon defend his titlo
against defendants Nos. 2 to 4, he must be deemed to have heen
guilty of default which resulbed in dopriving the mortgagee of
his possession. Dut the default reforred to in olause (b)
must be anterior to the deprivation. The failure to get back
lost possession is not within the oclause. In Bhola Nath ..
Hara Mohan(2), the default wag at the date of the mortgage.
We are not however to be understood as deciding that the
failure to observe the conditions mentioned in scction 68
would amount to default on the part of the mortgagor.

We, therofore, agree with the lower Courts’ conclusion,
though not with the rcusons given by ecither of them. In the
circumstances of the case, wo pormit vthe plaintiff to withdraw
the suit with liberty to bring a fresh seit for the money, if he is
otherwise entitled to it, on his puying all the costs of the first
defendant incurred up to date within two months from now.

N.®.
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