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APPELLATE CIVIL.
Bejore Mr. Justice Abdur Rahim and Mr. Justice Phillips.

PONMANIOHINTUGATH KOYYAMMU axp Two ormrws
(Drrespants Nos. 1 1o 3), APPRLLANTS,

.

KUTTIAMMOO anv anvorner (PrAaNtivrs Nos. 1 awp 2),
Resronpunrs.*

Basemants Act, Indion (V of 1882), ss. 15, 18 and 19—Easement of light and
air—Acquisition by prescription-—Kagement for a lmited period, whether
can ba jacquired by prescription wnder the Act—Enylish Jommon Law and
Erglish  Prescrigtion det (2 § 8 Will. 4, e, 71)—G@rant of land jor
maintenance to a tavashs, whether an interest for life— Dewnise on kamom—
No resistance to casement within three years after expiry of kenom, effect of
~—Aequisition by preseription of absolute right against owner— Prescriplion for
an eagement for a limited period against a tenam!, whether possible in law.
Where a tarwad, which was the absolute owner of the suit land, granted it

for maintenance to a tavazhiin 1877, and the latter demiged it on kanom in

1887 to the defendants who held over possession after its expiry in 1899 and

subsequently obtained from tho tavazhi a fresh lense for twelve years commenc-

ing from 1905, and where the plainiiffs, the owners and occupiers of adjnceut
lands, elaimed to have acquired o right of easoment of light and air over the
suit land by prescriptive enjoy ment since 1877 till & fow months bofore they insti-
tuted the presont suit in 1913 for au injunction restraining the defendants from

interfering with their right of eagement : .
Held, that the plaintiffs had acquired in law un absolute right of easemont of

light and air by prescription for over the statutory period, as, under section 16

of the Indian Eascments Aok, the plaintiffs’ enjoyment of the easement from

1877 was not vesisted by the tarwad or the tavezhi within three, years after the

expiry of the konom in 1899, and the grant for maintonence to a tavazhi was

notin law a grant of an interest for life, and that consequently the plainbifts
were entitled to an injunotion against the defendants.

Per Appur Ramm, J,—There cannot be an acquisition by prescriptéion of aright
of casement for a limited period under the Indian Easements Aot which follows
the English Common Law and the Hinglish Preseription Aot (2 & 3 Will. 4, o. 71)
in this vespect.

Wheaton v. Maples § Co , (1883) § Ch., 48, referled to.

Per Puivnies, J., contra ~-There can be an acquisition by prescrwtwfn. of an
eagemont for o lmited period under the Indian Easements Act, and that con-
sequently the plaintiffs in this cage were in any event entitled to a right of
easemont ag againat the defondants daring the period of the latter’s interest im
the property.

¥ 8caond Appeal No. 368 of 1918.
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Secovp AprEaL against the decree of V. 8. Naravawa Avvaw,
the Temporary Subordinate Judge of Tellicherry, in Appeal
Suit No. 2 of 1917, preferred against the decrce of T. G. Rama-
swaMI Avyar, the Principal District Munsif of Tellicherry, in
Original Suit No. 779 of 1913.

The plaintiffs, who were the owners and oceupiers of a ware-
house adjacent to the suit Jand in the possession of the defendants,
sued in 7913 for an injunction restraining the latter from erecting
a storeyed building on their land and thereby obstructing the
access of light and air to certain windows in their warehouse.
The suit land was the absolute property of a tarwad which
granted it for maintenance to one of its tavazhis in 1877; the
latter, after remaining in possession till 1837, demised it on
kanom to the defenmdants who continued in possession without
any lease after the expiry of the kanom in 1899 till 19035,
when the defendants obtained a lease-deed for twelve years
from 1905 from the same tavazhi and continued in possession
thereunder until some months before the date of this suit in 1913.
It appeared that the plaintiffs had enjoyed the right to light and
air ever since 1877 ag against the tavazhi until 1887 and against
the defendants until a few months before the present suit insti
tuted on the 3rd December 1913. Within threo years aftor the

_expiry of the kanom of 1887 in 1899, neither the tarwad which was

the absolute owner, nor the tavazhi (the graniee for maintenanco),
nor the defendants who were holding over after the kanom
period, offered any resistance to the enjoyment of the easemont
by the plaintiffs, In August1918, the defendants made arrango-
ments to build a storeyed house on their own land which would
obstruct the access of light and air enjoyed by the plaintifts, who
thereupon brought this suit for injunction against the defendants
Nos. 1 to 3, who were in possession as tenants under the lease of
1905, and the fourth defendant who was their sub-tenant, neibher
the tarwad nor the tavazhi was made a party to this suit, The
defendants pleaded that the plaintiffs could not acquire an ease-
meut by preseription as tho land was subject to an interest for
life by reason of the grant in 1877 to the tavazhi for maintenance,
which coutinued to subsist, that no eascment could be acquired by

~prescription for a limited period of the tenancy under the Indian

Easements Act, and that the plaintiffs did not acquire any ease-
ment by valid prescription for the full statubory period. The
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lower Courts passcd a decree in favour of the plaintiffs; the
defendants preferred this Second Appeal.

K. P. M. Menon and. B. Pocker for the appellants.

C. Kunliraman for the respondents,

Azrpor Ramy, J.—The plaintiffs in this suit elaimed an ease-
ment of light and air acquired by preseription over the premises
in occupation of the defendants. The dominant tencment is a
warehouse and the lower Appellate Court has found that with
respect to the windows Nos. 11 to 16 in the plen (Exhibit B) the
plaintiffs who are in the occupation of the warehouse had been in
unobstructed enjoyment of light and air since the year 1877 until
the dcfendants threatened to obstruct the access of such light
and air by building  two-storeyed warehouse on their land shortly
before the institution of this suit in 1918. TFrom 1877 to 1837
the land was in the possession of a tavazhito whom the Orakatteri
tarwad had made a grant of it for maintenance. In 1887 the
defendants obtained the land from the tavazhi on a kanom of
twelveyears, On its expiry in 1899 they continued in possession
withput any lease until 1905 when they obtained a fresh kanom for
another term of bwelve years. Neither the tavazhi, tho lessor of
the defendants, nor the superior proprietor, the tarwad, has tiken
any steps to resist the plaintiffs’ claim and the question is whether
the defandants’ possession since 1887 as tenants of the servient
heritage is o bar to the maturing of the plaintills’ prescriptive
rights. :

On the question whether a prescriptive right to access of
light and air can be acquired in the nature of an easement for a
limited period, for instance, during the time the servient tene-
ment is in thgoceupation of a lessea for yoars, I am of opinion
that it cannot. Section 15 of the Kasements Act, V of 1882, lays
down that '

“where the access and use of light or air to and for any building
have been peaceably enjoyed therewith, as an easement, withoub
interruption, and for twenty years . . . the right tosuch access
and use of light or air . . . shall be absolute,”

-and section 19 says

“provided that, when any land upon, over or from which any

easement has heen enjoyed . . . lhas been held undor or by virtue

of any interest for life or any term of years exceeding threo ycars

from the granting thereof, the time of the enjoyment of such easoment
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during the continuance of such interest or torm shall be excluded in
the computation of the said last mentioned period of twenty years,
in case the claim is, within three years next after the determination
of such interest or term, resisted by the persom entitled, on such
determination, to the said land.”

These sections imply that by reason of a prescriptive ease~
ment the rights of the owner of the servient tenement ave
modified or restricted to that extent and not merely those of tho
lessee for the term of his lease. No doubt an eusement may be
permanent or for a limited period as stated in section 6. , But
the question is whether an easement for o limited period can be
acquired by preseription. In Chapfer LI the imposition, acqnisi-
tion and transfer of an easement are dealt with. Wherever an
easement is spoken of as ¢imposed’ the phrase is used to mean
the creation of an easement by a voluutary act of the vwner or
lessee or of any other person having power to transfor an interest
in the servient tenement. This will be apparent from scotious §,
9, 10, 11, 20, 28, 37,40 and the illustrations appended therveto,
especially those to section 9. They show that the impositign of
an eagement us contemplated is to be by such an act ag a grant
ora bequest of the owner or occupior of the scrvient heritage,
That a lessee can creato or impose an casement by a grant for the
period of his torm cannot be doubted ; see scction 11, Tn con-
tradistinetion to such ¢ imposition’ of an cusement by thoe owner or
lessee of the servient tenement, the legislature speaks of acquigi-
tion of an easement by the owner of the dominant heritage by
prescription or custom in sections 15, 16, 17, 18 and elsewhere,
"There are no express words in the Act providing for the acquisi-

tion of an easement for a limited time by prescription by the

owner or occupier of the dominant heritage, thongh tho Act in
various places deals with the fmposition of un easemont by the
owner or lessee of the servient tenement. Aund, in my opinion,
without the intention of the legislature boing in this connexion
expressed in so many words or capablo of being inforred from
any plain indications in the Aet, we should not be justified in
recognizing a prescriptive right to light and air by way of ease-
ment for a limited poriod, sueh as during the occupation of the
servient heritage by a lessec, when it is clear that no such right
has ever been rocognized by the Knglish Law,
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The English Liaw on the subject is clearly stated in Wheaéon
v. Maple & Co.(1) by Lixpruy, L.J., in the Court of Appeal :

“The whole theory of preseription at common law is against
presuming any grant ox covenant not to interrupt, by or with any
one excepb an owner infee. A right claimed by preseription must
be claimed as appendant or appurtenant to land, and not as annexed
to it for a term of years,”
and forther on, after quoting the words of the English Pre-
geripbion Act, 2 & 8 Will, 4, ¢. 71 :

“The expression ° absolute and indefeasibls ’ as applied to ease-
ments of all kinds . . . shows that the easements dealt with
were easements appendant or appurtenant to land, and which, when
acquired, imposed a burden for ever om the servient tenement,
This view of the statute was clearly exprossed soon after it was
passed in Bright v, Walker(2), and although some pagsage in Baron
Parur's judgment in that cage have been criticized, and even dis-
sented from, the broad view which underlies the judgment has never
been disapproved, That view, a8 I nnderstand it, is that the Act
hos not created a class of easements which could not be gnined by
prescription at common law, or, in ofher words, has not ereated an
easement for a limited ¢ime only, or available only againgt
particular owners or oocupiers of the gervient tenement. Such
easements can only be ereated since the Act as before the Act, viz,,
by grant or by an agreement enforceable in equity, which, for most
purposes, is as efficacious ns a deed under seal, Such a grant or
agreement must, moreover, be proved as a faot and not be purel'y
fictitions.”

1t will appear from Gale on Basements, Ninth Edition (pages
210, 211, ete.), that this exposition of the luw has been a.ccaptéd
without question or doubbin Ingland. 1fthe Indian Legislature,
which must be presumed to have been familiar with the linglish
Law on the subject, intended to alter it on this point, it would
have plainly expressed or indicated such intention.

But the plaintiffs have in my opinion nevertheless acquired
an absolute title to light and air by prescription as claimed by
them by reason of the fact that their elaim was not resisted Ly
the ownar of the. premises within threc years of the termination
of the period of the defendants’ lense in 1899. 'The clear effect
of seetion 16 is that the time during which the servient premises

(1) (1803) 3 Oh., 48, ub e 83, : (2) (1834) 40'B.R,, 636,
45
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have been in oceupation for any term of years is to be deducted
in computing the period of enjoyiaent of the easement claimed,
only if that claim is resisted within three years next after the
termination of the term by the owner of the land. The owner
did not resist the plaintiffs’ claim for three years and more aftor
1899 and it follows that the plaintiffs’ vight acquired by enjoy-
ment for twenty years became absolute within the meaning of
gection 15 of the Bascments Act, The fact that the defendants
continued in possession as tenants by holding over after the
expiry of the lease for years cannot make any difference.

It was also argued on behalf of the appellant that tho tavazhi,
whose tenants the defendants were, beld the servient premises
for life within the meaning of section 16. I have mno doubt
that the grant for maintenance of the tavazhi can nover be
called an interest for life as contemplated by the Act unless it
can be shown that it was intended for certain definite lives. We
have no document to show what the terms of the grant were,
gupposing there was a grant, and, as the Subordinate Judge
finds, the arrangement, such as it was, was capable of being
revoked at any time by the tarwad to whom the property
belonged. The Appeal therefore fails on all the points argued
before us and must be dismissed with costs.

Parpares, J,~This suit is brought by the plaintiffs for an
injunction restraining the defendants from obstructing the
access of light and air to the plaintiffs’ warchonse. The ware-
bouse was built in 1877 and the laund now in the possession of
the defendants was in the possession of its ownor from 1877 to
1887. TIn 1887 the land was deinised on kanom for twelve years
and was held over until 1905 wheu there was a fresh renewal for
twelve years. The defendunts’ land belongs to the Orakattori
tarwad and was allotted to a tavazhi for maintenance. The
kanom demises were granted by the tavazhi.

Two questions arise for consideration in this appoal :
(1) whother an easement right can bo acquired by prescription
against a tenant for the term of his tenancy, and (2) whether
by virtue of section 16 of the Hasements Act the owner of
the land is prevented from disputing the easement claimed,
because he did not resist the easement within three years of the
determination of the tenancy from 1887 to 1899,



VOL. XLJI] MADRAS SERIES 573

So far as the second queskion is concerned, it appears that Kovvamuo
the plaintiffs enjoyed this easement right from 1877 wntil the gypm oo,
date of suit in 1918, which is a great deal longer than the Pruneres, 7.
statutory period of twenty years prescribed for the acquisition,
of an easement by preseription. For part of this period,
namely, from 1887 to 1899, the land was in the possession of the
defendants and their predecessors as tenants undor the kanom
granted to them for twelve years, This kanom expired in 1899
and it would therefore appear that, unless the owner intervened
within three years from 1899, the easement wonld becoms
absolute.

It is oontended for the defendants that the term had not
been determined by the landlord and therefore section 16 would
not apply. . Section 16 is however elear. It says:

“ When any land . . . has been held . .
for any term of years exceeding three yoars from the granting
thereof, the time of the emjoyment of such easement during the
continuance of such . . term sghall be excluded in the
computation of the said last-mentioncd period of twenty years, in
case the claim is, within three yeara next after tho debermination of
such . . . term, resisted by the person entitled, on such
termination, to the said land.”

The contention is thab the determination of such term means
the determination of the tenant’s right, and it is argued that
inasmuch ag the tenants were allowed to hold over for six years
and were then confirmed in their right by a renewal deed, there
has been no determination of their right. The language of the
gection is bowever clear. In the words ‘ determination of such
term,” gsuch term ” means ““ any term of years exceeding three
years from the granting thereof.” In this casea term of twelve
years was granted and, when that term expired, it must be held to
be a determination of such term, The landlord did not take
advantage of his right to intervene within three years of that
date and therefore the period of tenancy is nob excluded in the
computation of the period of twenty years.

A further argument is put forward, namely, that the kanom
was not granted by the owner but by the tavazhi, which itself
had only a life interest in the land. No evidemce has been
adduced as to the exach terms on which the tavazhi was in
possession of the land, but the kanom deed (exhibit IXI) merely

46
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recites thab the land has beeun set apart towards the expenses of
Orakatteri house, Even if there had been a grant to the tavazhi,
it would not be a grant of a life interoat, for thero is no one life
during which such interest conld subsist and the interest would
continue so long as the bavazhi existed. It is mnot however
proved that there was any grant to the tavazhi, and I think it
musb be held that the tavazhi was allowed to enjoy this land
under the tarwad and that its possession was nothing more than
the possession of the tarwad. In that view, the landlord was
really the tarwad acting throngh its agent, the karnavan of the
tavazhi, and section 16 would be applicable. In this cagse I
think that the plaintiffs have made their right absolute by more
than twenty years’ enjoyment and are entitled to a docree.

The first question is one of greater difficulty, the contention
for the appellants being that no easement right can be acquirod
by prescription against a temant and this appears to be the
principle recognized by the Common Law of Ingland—vide
Wheaton v. Muple § Co.(1) and Kilgour v. Geddes(2). In an
earlier case apparently a contrary view was suggested, Daniel
v. Anderson(8), and in two Irish cases this contrary view was -
adopted—Beggan v. M’ Donald(4) and Fahgy v. Dwyer(5). The
guestion is whether the Common [aw principle has been
embodied in the Indian statabe, the Hasemonts sct. It i3 nob
disputed that a tenant could grant an easemcent for the poried
of his tenancy even under Bnglish Law. But the possibility of
ibs acquisition by presgription is not recognized on the theory
that there can be no presumed grant except from the owner.
In the Hasements Act, we find in seotion 6 that an easement
may be for a term of years or for other limited period. In
section 4 it is defined o8 a right which the owner or occupior of
certain land possesses as such. Again in section 8 :

“An essement may bo imposed by any ono in the cireum-~
stances, and to the extent, in and to which he way transfer his
interest in the heritage on whiok the liability is to be imposed.”

Again in gection 11:

“No lessee or other person having o derivative interest may
impose on the property held by him as such an easement to take

——

(1) (1848) 3 Ch., 43. (2) (1904) 1 K.B,, 457,
(8) (1862) 8L L.J, Oh,, 610, (4) (1878) 2 L.R. Ir,, 660,
(5) (1874) 4 L.R. Ir,, 271,
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effect after the expiration of his own interest, or in derogation of
the right of the lessor or the superior proprietor.”

I do not think the word “impose’ in these sections must
necessarily mean impose by some act, such as a grant, but it
will include “impose by omission to take steps to prevent
acquisition by prescription.” Similarly in Explanation I to
section 15 ; '

“ Nothing is an enjoyment within the meaning of this section
when it has been had in pursuance of an agreement with the owner
or occupier of the property over which the right is elaimed, and it is
apparent from the agreement that such right has not been granted
as an eagement, or, if granted asan easement, that it has been granted
for a limited period, or subject to a condition on the fulfilment of
which it is to cease.”

Section 37 says:

“When, from a cause which preceded the imposition of an
easemont, the person by whom it was imposed ceases to have any
right in the servient heritage, the easement is extinguished.”

All these provisions seem to imply the possibility of an ease-
ment being acquired against a lessee or other person having a
derivative interest in the property, and the only section which
throws some doubt is gection 7 which says:

 Basements are restrictions of one or other of the following
rights (namely) :—

(@) The exclusive right of every owner of immovable property

to enjoy and dispose of the same , . . (b) The right
of every owner of immovuble property . . . %o enjoy without
disturbance by another the natural advautages arising from its
situation.” )

This section seems to imply that cusements can only be
acquired against an owner of property. It does not say that
the owner wust be the ahsolute owner, and the following
section (section 8) is inconsistent with sueh interpretation of
the word, for it says that an eamsement can be imposed to
the extent to which any one may transfer his interest in the
heritage, which obviously contemplates the existence of a
lesser interest than absolute ownership. I think therefore that
the word ¢ owner’ in gection 7 cannot be interpreted as mean-
ing necessarily absolute owner. The whole scheme of the Act
geems to imply that easements can be acquired even against
limited owners. The Act undoubtedly goes further than the
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Kovvamuu Fmglish Taw on the subject of prescription, for section 8 of
Kormiasaoo, the Fnglish Act (2 & 8 Will. 4, . 71) which corresponds to
e, 1 gection 16 of tho Easements Act is restricted to rights of way and
' """ water, whereas section 16 of the Indian Aetis applicable to all
kinds of easements, This is one instance wherein Knglish Law has
not directly applied in India, and thore being this one instance,
it is not so difficult to hold that in other respeots also the legis-
lature did not wish to adopt all the provisions of the English
Common Law. If that be so, thore is no serious objection to
reading the sections I have enumerated above in a natural
meaning, and understanding them as referring to the acgnisition
of easements agaiust owners who are not absolute. If that is
80, the easement has at any rate been acquired by the plaintiffs
against the defendants and for the purpose of this suit to which
the owners of the land were not parties the plaintiffs would be
entitled to an injunetion.

I agree thorefore that the Appeal must be dismissed with

costs, ‘ E.B,

APPELLATE CIVIL.

Before Mr, Justice Oldfield and Mr. Justics
Seshayiri Ayyar.

1919, RAMARAYA SHANBOGUE (Pemrrionsx), Avrecnant,
Januvary 23,

e i

v,
SHERBOTT VENKATARAMANAYYA (Kesroxpest),
; ReseoxpENT.*
Cinil Procedure Code (Act V of 1008), O, XX1, r, 1—~Payment of decree amount

into Couri—Notice to decroe-holder—Clessation of interest, whether from date
of deposit or dale of service of motice,

Tntorest doos nob cease to run in respeot of a docreo-dobt doposited in
Oourt cotil the decree-holder gots nobico of the deposit.
Civi Miscerranpous Secowp APrmaL against the decree of
L. G. Mooz, the District Judge of South Kanara, in Appeal
No. 859 of 1917, preferred against the order of JagaxnATma Rao
8. Tacor, the District Munsif of Mangalore, in Regular Hxecu-
tion Petition No, 220 of 1917 (in Original Suit No, 502 of 1914).

# Appeal agninst Appeliate Ordor No, 48 of 1018,



