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APPELLATE CRIMINAL.

Before Mr. Justice Sadasiva Ayyar and Mr, Justics Napisr.

NALLURI CHENCHIAH AND THRER oTHERS 1919
(Accusep), PETITIONERS, January, 18,
V.
KING-EMPEROR.*

Criminal Procedure Code (V of 1808), ss. 239, 435, 436, 430—FEvidence Act (1 of
1872) sec. 91—Civil Procedure Code (V of 1908), 0, XVIII, rr. 5 and G—
Prosecution for perjury— Deposition of a witness not read over and interpreted
to him before his signing it —LRecord, wheiler admissible in proof——Irrequlavity
ar illegality—Public policy—Joinder of persums in preliminary inquiry, w hether
prohibited—Dirchargs of accused by Sub-Magistrate—Power of Sessions Judga
to direct committal for offences under sa, 471 and 193, Indian Penul Code.

Where a depnsition of a witnose is not read over and interpreted to him
before it is signed by him, he cannobt be prosocuted for perjary on such
deposilion urder sention 183 of the Indian Penal Code.

Omission to interpret and read over the deposition to the witness is not o
mere irvegularity but ronders the record inadmissible in proof of tho deposition
unier secbion 91 of the Bridence Act, as the puarantee provided by the law for
its nocuracy has biea substautially ignorsd and it i8 dangorons and syainst
pablic poiioy by xa ke & witao3s liable on such a wholly unsafe record,

Bygra v, B oapsror (1912) LLR., 34 Mad, 14f, distinzaished; Meango v.
Baviah (1918) 45 1.C., 6507, dissented from,

A S1ssivns Tndge, aeting under seobions 435 and 438 of the Criminal Prace-
dure Cole, cannot direct comunittul to the Beasions Court of wn acensd who bay
boen dischirgad by o Sub -Magistrate in o prelim‘nwy ingairy into offences
undee sactiona 193 and 471 of the Indinn Ponal Code for forgery of a promis-
gory note not bheing a Government of India promissory note, as such offences are

not oxclusively trixble by a Couvt of Session 8.
Section 230 of the Criminal Procedure Code prohibits only a joint trial
and nob & joinb proliminary inquiry into o oase against geveral persons fox the

purpose of committel} to the sessions.

Prririon under sections 435 and 439 of the Code of Criminal
Procedure praying the High Court to revise the order of
K. Srinivasa Rao, Sessions Judge of Guutlr division, in Crim inal
Revision Petition No. 10 of 1918, preferred against the order of
disoharge by A. Ramavva, the Stationary Second-class Migis-
trate of Ongole, in Preliminary Register Case No. 4 of 1918,

@ Criminal Revision Case No. §383 of 1318,
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The material facts appoar from the judgment.

P. Chenchayya, Counsel for tho petitionor.

The Public Prosecutor (B. 1. Osborne) on bohalf of the Crown,

Sapasiva Avvaw, J—Tho petitioners in revision are the four
accused in Preliminary Register Caso No. 4 of 1918 onthoefile of
the Stationary Socond-olass Magistrate, Ougole. An inquiry for
the parpose of commitmoent or discharge, a8 the caso may be, was
made in this case by the said Stationary Second-class Magistrate,
the complaint against the first accused being under two sections
471 and 193, Indian Penal Code, and against the other accusod
under section 193, Indian Penal Code, alone. The charge under
gection 193 relates to the depositions, exhibits K, L, M and
N given by the four accused before the District Munsif of -
Ongolein Original Suit No. 47 of 1912 were fo the effect that the
complainant executed a promissory note for Rs. 500 in favenr of
the first accused’s father.  The Stationary Sub-Magistrate dis-
chargod all the accnsed under seetion 209, Criminal Proceduro
Code, He considercd that exhibits K, I, M and N wore not
admissible in evidence as the legally correct record of thie siate-
ments given by tle accused in the Ongole District Munsifs
Court’s suit, because it appeaved from the evidence of the trial
clerk of the District Munsif’s Court, prosecution witness 3,
that the depositions after they were completed wore not inter-
preted and read overto thie witnesses as required by order XVI1I,
rules 5 and 6, of the Civil Procedure Code. Yo also held
that the statementy could not be proved by any other evidenee
except theso records (exhibits K, L, M and N), nuder section 91
of the Tudian Evidence Act. I'hisis the gronnd on which the
Stationary Sub-Magistrate based the discharge of the accused
so far as the offence wnder section 198, Indian Penal Code, was
concerned. As regards the offence under section 471, Indian
Penal Code, agninst the first acoused alone, the Magistrate’s
reasons are not quite clear vxcept that the depositions (exhibits
K, L, M and N) cannot be used to connect the first accused
with the forged document (exhibit A),

Against the order of discharge, u petition under sections 485
and 487 of the Code of Criminal Procedure seems to have been
presented to the Sessions Judge and the learned Judge set aside
the order of discharge and passed an order containing two
directions, the first being that the case against the first acoused
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should be committed to the Sessions Court by the Sub-Magistrate
in order that the first accused may be tried for the offences
under sections 471 and 193, Indian Penal Code, and the second
direction being that, as regards the accused Nos. 2, 8 and 4, the
District Magistrate of Guntir should direct either the Joint
Magistrate of Ongole or any other Magistrate he thinks fit to
make a further inquiry into the complaints against these persons
and try them as separate cases and dispose of them according to
law. I must say that the learned Sessions Judge’s first direction
out of the two directions found in his order is not warranted by
the powers exercisable by him under the provisions of section
435 or section 436 of the Criminal Procednre Code. The offence
under section 198, Indian Penal Code, is not exclusively triable
by the Court of Sessions. The offence under section 471, Indian
Penal Code, is also not exclusively triable by the Court of
Sessions unless the forged document is & promissory note of the
Government of India. The Criminal Procedure Code (section
435) gives the Sessions Judge power only to call for and examine
records., Section 436 gives him power to order commitment
only when the offence is exclusively triable by the Sessions
Court. The Sessions Judge’s order therefore directing the
first accused to be committed to his Court is illegal and must
be set aside. As regards the charge under section 193, Indian
Penal Code, against all the accused, there is a case not officially
reported but mentioned in Msango v. Baviah(l) which goes to
the length of holding that even serious irregularities in making
the record of the depositions of witnesses do not render that
record inadmissible in evidence to prove the statement so
recorded and only go in mitigation of the weight to be attached
to that record as accurate. I am not prepared to agree to that
extent. Where a deposition after it has been completed has
been interpreted and read over to a witness and acknowledged
by him to be correct, any irregularity due to the omission of the
observances of further formalities, such as the presence of the
Judge and his listening to the reading during the time when the
deposition is interpreted and read over to the witness, may not
affect the admissibility of the record as evidence of the witness’s
statement [see Bogra v. Hmperor(2)}; but the omission to interpret

(1) (1818) 456 1.C., 507, (2) (1912) L.0R., 84 Mad,, 141.

CHENCUIAH
v,
Kina-~
EMNPEROR.
SADABIVA
Ayvag, J



Curxonian
v,
King-
EmrEROR.
Bapiniva
AxYan, J.

Napi1eg, J,

564 THE INDIAN LAW REPORTS {VvOoL. X111

and read over the deposition to tho witness after the deposition
is completed cannot in my opinion be put ou the same footing,
becanse the guarantee provided by the law for the accuracy of
the deposition has been gubstantially ignored, and it is danger-
ous and against public policy to make a witness liable on such a
wholly unsafe record. T would therefore set aside the Sessions
Judge’s ovder so far as ib directs the District Magistrate to make
further inquiry in respect of the charge under section 193,
Tudian Peral Cude.

I may add that the Sessions Judgo fell into another error in
holling that the Suh-Magistrate contravened the provisions of
seetion 239 of the Criminal Procedure Code in inquiring into
the cases of theso four accused jointly, section 239 prohibiting
only a joint trial and not a joint preliminary inguiry into a case
for the purpose of commitment to the sessions. Though the
Sessions Judge’s order as against the first accused must bo set
aside ag illegal, I think that this is a ense in which the powers
of this Court under section 439, Criminal Procedure Code, might
properly be utilized in passing the nocessary order in connexion
with the alleged forgery of the promissory note for Ra. &00 in
the interests of justice, There was some evidenve boforo the
Sub-Magistrate that the first accused did use the document as
genuino in a Comrt of Justice and that the document iy o
forgery. The proper coarse for the Sub-Magistrate under those
circumstances was to have committel the first accused to the
Sessions Court as regards the offence under section 471. I would
therefore direct him to do so.

Narpmsg, J.—L agres. 1 would add that 1 am strongly
inflnenced in the view I take as to tho admissibility of the
exhibits X, L, M and N, which have clearly been recorded in an
irregular manner, by the provisions of section 91 of the Evidence
Act which seem to lay down that the deposition is the only
ovidence admisiible of the statoments allegad to have been made
by the witness. The words are

“Inall coses in which any matter is required by law to be
redaced to the form of a documenty uo evidenco shall be given in
proof of such matter except the document itself or secondary evi-
dence of it."”

It seems to me that where the legislature has imposed such
narrow limits on methods of proof, we should be careful to see
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that this sole proof is forthcoming in a form which is free from
suspicion, and I entirely agree with my learned brother that
where the ground of the attack goes to the knowledge of the
witness as to what has been recorded as his statement, we bave
not got that certainty of acouracy which the law must require
under section 91 of the Evidence Act. I agree with the order

proposed by my learned brothey.
K.k,

APPELLATE CIVIL.
Bsfore Mr. Justice Phillips and Mr. Justics Krishnan.

RAMANAYAKUDU awp rurer oriares (Deruspaxrs Nos b 10 &),
APPELLANTS,
.
BOYA PEDDA BASAPPA Axp 1wo OTHERS (PLAINTIFF AND
Derexpanes Nos. 1 axp 2), REspoNDENTS.*
Civit Procedure Code (V of 1008), see. 64 ani O. 21, r. bd-—Atltachment when
effective against alienation.

An attachment of land which is only ordered but not eommuniented to the
judzment-debtor by theissue of a prohibitory order under Order 21, rule 5b,
Civil Procedurs Code, does not affeot an alienation made before the judgment-
debtor hag knowledge of the prohibitory order. '

Suoondp ArpgaL against the decree of A. Formrprinemam, District
Judge of Kurnool, in Appeal Suit No. 8 of 1917, against the
decree of A. Naravana Pantuwu, District Munsif of Kurnool,
in Original Suit No.-566 of 1915.

In 1914 the fourth defendant was sinking into insolvency.
On 1st Febroary 1915 he borrowad Rs. 500 from plaintiff’s second
witness, but the latter required a surety and plaintiff stood sarety.
On 21st March 1915 the plaintiff paid off plaintiff’s second wit-
ness’s loan and on 20th April 1915 fourth defendant executed =
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Januury, 17,

lease to him of the suit land for five years in discharge of the

Rs. 400 due on this acconnt. Bubt meantime on 28ed April 1915
first and second defondants (decree-holders against fourth defend-
" ant) had obtained an attachment order on this same land though
it had nobt been executed by 29th April 1915, Eventually the
land was sold in court auction and the third defendantbought it
and had plaintiff evicted. Plaintiff accordingly sued for repos-
gession as lessee. While the suit was pending third defendant

% Jacond Appeal No. 511 of 1918,



